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STATEMENT OF ISSUES ON APPEAL
1. Did the trial court commit reversible error in denying. Plaintiff/Appéllant’s motion . to
unseal the record in Family Court case number 2020-DR-10-26812
STATEMENT OF THE CASE

The parties ‘were never martied but are the natural parents of two minor children: K.C.R,
born in 2014, and S.J.R., born in 2015. Both Plaintiff/Appellant :(hereinafter “Father”) and
Defendant/Respondent (hereinafter “Mother”) aré public figures, having gained national and
international notoriety through their appearance on the BRAVO ;e;ai_lj_ity TV series “Southern
Charm.” Mother has a large social media following on Instagram, Twitter, and Facebook, with
‘whom she routinely shares personal and otherwise private information about her life and the
lives of the parties’ minor children.

On May 5, 2016, Father filed a child custody and visitation action in the Charleston
County Family Coiirt, Case No. 2016-DR=10-1687. Both Mother and Father requested that the-
record be sealed. in this matter, however the Court denied the parties’ fequest because Motlier
refused to keep the minor children off social media. (Mot. Hr’ g Tr. 8:1-23, 10:9-13, Ex. A, Mem.
of Law) (R. p. 1502, lines 1-23; R. p. 1504, lines 9-13). Cas¢ No. 2016-DR-10-1687 was.
subsequently resolved by way of a Complete Custody Agreement, which was approved by and
made a Final Ordet of the Court on June 30, 2017. (Jurié 30, 2017 Final Otder) (R. pp. 1840—
1863). This case file and Final Otder remain unsealed.

On October 26, 2018, Mother filed a custody modification action in the: Charleston County
Family Court, Case No. 2018-DR-10-3671. Mother subsequently moved to have the record in

this matter sealed, which Father contested. A hearing was heard on March 13, 2019, and an.
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Order Sealing the Record was issued by the Honorable Michéle Péitrdo Forsythe on May 8, 2019.
(Order Sealing the Record, Ex. B, Mem. Of Law) (R. pp: 1506-1513). Judge Forsythe’s Order
required, in part, that the Parties be restrained from disclosing, discussing, or disseminating any
information, records, or testimony related to this case to thitd parties. d. at 7,92 R. p. 1512).

After the issuance of Judg_c’ Forsythe’s Order, Father requested that the Court reconsider
its Order Sealing the-Record on grounds that Mother continued to disciiss the parties’ custody
litigation in a public forum. A hearing was held before Judge Forsythe on May 22, 2019, and an
Order Vacating the Order Sealing the Record was issued on June 7, 2019. (Ex. C, Mem. Of Law)
(R. pp. 1514-1522). In determining that the previous Order Sealing the Record should be
vacated, Judge Forsythe noted, in part, the following:

“[I]t appears that despite Mother’s. request to sedl the
record, she rémains dedicated to. discussing the custody case.in the
media; discussing thie father of her children; and her very private
life. Therefore, sealing the record serves no legitimate purposé; nor
does it protect the children — who are routinely exposed to the
public and the media. [...]

The Court has examined the perceived. harr of unséalifig
the Tecord in this matter. Unsealing the record adds no -additional
harm to these children, as much of their lives and their parénts’
lives has been well documented by the television show; as well as
social media for years. Moreover, the litigants have engaged in
open discussions about custody litigation in the past and present.
The public interest is not served by sealing the documents. [....]

It appears that the reality television production has grabbed
the attention of their [the parties®] viewers with this custody drama.
While generally the Court would be inclined to bélieve theéte is no
public interest in the proceeding, it would appear that the public
status of the litigants and this case has been solidified for quite
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some time. There is no historical value to this litigation, however
the litigants and their children have been in the public eye for
years. Over the course of several years, the parties voluntarily
discussed their custody battle, their children, theéir previous
addictions and challenges. All of this information has been
available to the public without access to court records. Unsealing
the record is appropriate. [...]

In the instant case, it has been well understood that the
nature of the allegations made have already been aired in the very
public forums of today’s social media, news media, and
entertainment media. In March, counsel for Mother argued that
protecting the children in this action and the confidential medical
records: of the. parties, warranted sealing the record in. this case.
However, it is-clear to the Court that contrary to her own Motion
and het Counsel’s argument, Mother has no interest in protecting
the privacy of her children or her own, based upon her frequent
commitmications with the entértainment media. .. Mother’s conduct
indicates sealing of the file is-uninecessary and is contrary to South
Carolinia law. Mother’s conduct in her request to seal and then
flouting the -order itself warrants that she be responsible for

Father’s attorney fees and costs for purposes of this Motion.”

Id atp.2,5-8 (R. pp. 1515, 1518-1521).

Case No. 2018-DR-10-3671 was subsequently tesolved by way of'a Complete Settlement

Agreement, which was approved by and made a Final Order of the: Court on November 1, 2019.

Ex. A, Plif's Compl (R. pp. 63-88).

On October 23, 2020, Father initiated the action currently under appeal, seeking a
modification of the 2019 Final Order based upon. a substantial and material change of
circumstances. See Pltf’s Compl (R. pp. 50-89). A Consent Order to Seal the Record and For

Protective Order was approved and filed with the Court on December 18, 2020. (R. pp. 6-10).

The Consent Order provided, in pertinent part:
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In the event that either of the partles hereto or any third party is
desirous.of unsealmg the record in this action:..the parties hereto
shall be given prior notice of any motion -or: other proceeding to
unseal the tecord and shall be given the opportunity to be heard
thereon.

Id,p.2[R.p.9).

O October 13, 2022, Father filed a Motion to Unseal the Record with the Court, alleging,
inter alia, that since the issuance of the Consent Order to Seal the Record and For Protective
Ordér,_ Mother had made. multiple public statements regarding this matter not reflective of an.
interest, reliance, or expectation of privacy; there is a public interest 1n this custody action;
Mother hds made significant public mistruths related to this-matter and has defamed the South
Carolina Family Court, as well as the attorneys and judges involved in this matter; and that
Mother’s mistruths and defamatory. comments, which have been circulated online and on social

-media, have affected both Father’s reputation and public trust in. the Soth Carolifa judicial
system. Mot. to Unseal the Record, {7.5-11 (R. pp. 113-114, 47 5-11).

Attached to Father’s Motion to Unseal the Record were public media and social media
statements made and/or republished by Mother subsequent to the sealing of the: ‘court récord.
These statements include defamatory comments regarding the -family- court and family court
attorneys as well as comments to-media outlets discussing this litigation while simultaneously
claiming she had been ““silenced by gag orders” which prevented her from “tell,ing my story so
that people cﬁri know the truth about what is going on.” 7d. at Ex. B. (R..pp. 122-138); Proffered.
Tr: Ex: 67 (R. pp. 1273-1289).

Father also provided the Court statements made by third parties in response to Mother’s:
public commentary about this litigation. See Ex. C., Mot. to Unseal the Record (R. pp. 140-148):.
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Such statements included: “Money and power in a relatively small town.”; “Just shows me how
broken the 'system is! He [Father] has no business with custody of those kids-either.”; “SC judges

are appointed by-their peers and NOT elected. It’s the epitome of corruption. Unitil that chariges,

the good olé boys network will rule the legal landscape. TRUTH.”; “He’s [Father’s) »'ciisgusti_ng_.

The only reason he ha_s custody is because of the money and power he seems to have. Kathryn.
[Mother] never stood a chance...”; “It doesn’t miean you are a good or-fit parent:..It tieans you
are white, male, cofinected and have money.”; “Just left after a week long ‘vacation in. the
Charleston area...Kathryn may be a-mess but that family [Father’s family] for sure has influence
in the local court system.”; “[I]f you’re in people’s-pockets.in that town-and resort to-that sort of.
fckery, of course you’re gonna be granted custody.”; “T-Rav [Father] has custody because ke
has the money.”; “Thomas [Father] has money and all Katliryn [Mother] has is the money she
makes on the:show..I'ni1 sure he [Father] has one or two judges in his ’Béck pocket with the clout.
the Ravenel name carries in'S.C.” Id.

A Yearing on Fathei’s Motion to Unseal the Recotd was held on Noveniber 14, 2022,
before the Honorable Spiros S. Ferderigos, and an Order on Plaintiff's Motion to Unseal the
Record was issued on November 18, 2022. As set forth in his: Order; Judge Ferderigos found and.
ruled as follows:

After reviewing the Plaintiff’s [Father’s]- Motion, the Court
file, and considering arguments by Plaintiff’s counsel, the pro se
Defendant, the ‘Guardian ad’ Litem, the Court finds that g
testimonial hearing is necessary to properly adjudicdte Plaintiff’s

request for relief. The Plaintiff’s Motion to Unseal the’ Record is
therefore denied without prejudice, and the Plaintiff inay re-raise

his request to unseal the record-at the Final Hearing in this matter.
[emphasis added]
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See Otder on Pltf’s Mot. to Unseal the Record (R. pp. 17-18).
A Final Hearing in this matter was held before the Honorable Daniel E. Martin, Jr. on
December 12, 13, 14, 15 and 16; 2022. During the Final Hearing, upon oral motion by Father’s
counsel, Father te-raised his réquiest to unseal the record in this matter. Final Order, p. 3 (R. p.
23). The Court heard argument from Counsel but did not consider witniess testimony prior to
denying Father’s renewed motion to unseal the record. Jd. Subsequent o the Court’s ruling,
Father’s counsel proffered witness testimony relevant to Father’s request to unseal the record. Id.
When asked why he wanted the record in this matter unsealed; Father proffered the
followirig testimony:
I just-want the truth to be out there for my own reputational
purposes. And, I don’t want it to be manipulated by the Defendant
that T somehow paid off the: court system, and that the system is
rigged against her. And, I'm tired of this natrative and a lot of
'pcop_l'e- believe it. I just want the truth.,.And; my children deserve -
it;

Tr. Tr. 301: 25, 302: 1-5,7 (R. p. 1010, line 25-p. 1011, line 7).

Father’s counsel subsequently examined Mother on issues relevant to Father’s request to
unseal the record. Mother acknowledged having reviewed the exhibits attached to Father’s
Motion: to Unseal and admitted that she had given an interview with “Reality Blurb” stating that
the family court action was a “big ploy.” Tr. Tran. 403: 24:25, 404: 9-15 (R. p. 1115, line 24-p.

1116, line 1; R. p. 1116, lines' 9-15); Pltf’s: Proffered Tr. Ex. 67 (R. pp. 1284-1288). Mother

admitted to publicly stating on her Twitter account “It’s a.shame what some lawyers-are willing.

to.do. Can anyone relate?”. Tr. Tran. 408: 1-9 (R. p. 1120, lines 1-9); Pitf’s Proffered Tr. Ex. 67

(R. p. 1280). Mother admitted that while she did not write the statements in some of the social
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media posts attached to Father’s Motion to Unseal, she did share thém to her social media
“profile” and that she endorsed them. Tr. Tran. 406: 23-25; 407: 1-3 (R. p. 1118, line 23-p,
1119, line 3). Mother admiitted that she publicly stated that she was “silenced by Gag Orders”
and was unable to tell her story. “so that people can know the truth about what’s going on” and
that this statement was published on a third-party Instagram -account called “sidépieceshow”. Tr.
Trans. 409: 3-12; 24-25; 410: 1-3 (R. p. 1121, lines 3-12; R. p. 1121, line 24—p. 1122, line 3).
Mother stated that she regretted this conduct and testified that “I’m not going to do it-again.” Tr.
Trans. 410: 23-24; 411:25; 412:1 (R. p. 1122, lines 23-24; R. p. 1123, linie 25-p. 1124, line 1). In
response to this testimony, Father’s counsel presented Mother with an Instagram post Mother:
made to-her 974,000 Instagram followers during the trial of this matter. The post featured a photo
of the Charleston County Courthouse, the geotag location of the Charleston County- Courthouse;
and text reading “Midnight justice 0il.” Tr. Trans. 412:2:23 (R. p. 1124, lines 2-23); Pitf’s
Proffered Tr. Ex. 68 (R. p: 1290).

The Coutt issued its Final Ordér on February 6, 2023, awarding Father solé légal and
physical custody of the parties’ minor children and Mother limited daytime supetvised visitation.
Final Order, pp. 17-18, 1 2-3 (R. pp. 37-38, § 2-3). In reaching its decision, the Court made-
the following findings of facts regarding Father: “no evidence:or testimony was presenited before
the Couit substantiating Mother’s allegations that Father abuses alcohol, that Father’s
consumption of alcohol has endangered the minor children, or that Father has driven the minor
children in his vehicle while intoxicated”; that “the evidence shows that the children are thriving
while in the care of Father”, that “both children are properly monitored and are provided
structure and routinie while in his care”; that “Father supports the minor children’s relationship
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with Mother’s fariiily”; that “no evidence was présented that Father has fried to unjustifiably
limit Mother’s time with the minot clﬁldjren. [And] To the contraty, all evidence suppotts that
Father filed this action to protect.and ensure the minor children’s safety.” Id: at 12-14, 17 28-31
(R. pp. 32-34,928-31).

In addressing Father’s credibility, the Final Order found and statedas follows:

In an attempt to challenge Father’s credlblhty, Mother presented
the parties” former nanny, Dawn Ledwell, as a witness who raised
allegations. about Father which had already been resolved by
mutual agreement. Ms: Ledwell testified that Father had sexually
assaulted her in January 2015, an: allegation which. Father testified
was ot true. On. cross-éxamination, Ms. Ledwell admitted that
Mother and Mother’s friends had encouraged her to file the
criminal complaint against Father, that her claims against Father
had been settled;, and that she had executed an affidavit admitting
that. Father was a loving parent. After conSIdermg all .of Ms.

Ledwell’s testimony, the Court finds Plaintiff to be a credible
witness..

I at 12,927 (R.p. 32, 127).
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In addressing Father’s request to unseal the record in this matter; the Final Orderstated as

follows:

The Plaintiff filed a Motion to Unseal the Record on October 13,
2022. A hearing was held on November 14, 2022 resulting in the
issuance of the Court’s Order on the Plaintiff’s Motion to Unseal
the Record dated November 18, 2022. As set forth in it Otder, the
Court found that a testimonial hearing was necessary to adjudlcate
Plaintiff’s request to unseal the record and denied Plaintiff's
motion without prejudice. The Order further provided that the
Plaintiff could re-raise his request to unseal the record at the Final
Hearing in this matter [...]

During the Final Hearing, upon oral motion by Plaintiff’s
counsel; the Plaintiff re-raised his request to unseal the record in
this matter. After entertaining argument by Counsel the Court
denied Plaintiff’s request to unseal the record. No. testnnony was
heard on this matter prior to the Court’s ruling, but witness
testimony was proffered by the Plaintiff subsequent to the Court’s
denial of Plaintiff’s motion.

Final Order, pp. 2-3 (R. pp. 22-23).
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Father subsequently filed a limited moved to alter or amendi the trial court’s Final Order as
it pertained to the denial of Father’s request to unseal the fe‘,c":md. See 'Pﬁf’ s Mot. to Unseal the
Record incl. Exhibits; Mar. 15, 2023 (R. pp, 1321-1478). Father’s mot,ion-wa,s heard before the
Honoiable Daniel E. Martin, Jt. on May 9, 2023. At the hearing Father presented to the Court a
Memorandum of Law which included the evidence and téstimony pioffered at the Final Hearing.
Mot. to Alter or Amend Tran. 4: 1525, 5:1-9 (R. p. 1786, line 15-p. 1787, line: 5); Pltf’s Mém,
Of Law re Unsealing the Record incl. Exhibits (R. pp. 1479-1782). Fathér’s-counsel confirmed
to the ‘Court that Father was not seeking to introduce new evideﬁgqu on that matter but was.
requesting that the Court amend its ruling based upon the testimony and évidence proffered at -
trial and pursuant to. the Court’s prior Order requiting a- testimonial hearing on the issue.
November 18, 2022 Order on Pltf’s Mot. t6 Unseal the Record (R. pp. 17-18); Mot. to Alter or
Amend Tran. 4:25; 5:1-4; 7:15-23;9:20-25; 10:1-6; 13:20-25; 14:1 (R. p. 1786; line 25-p. 1787,
line 4; R. p. 1789, lines 15-23; R. p. 1791, line 20-p. 1792, line 6; R. p. 1795, line 20—p. 1796,
line 1): Mother filed no return to Father’s motion and did niot 'request afi additional testimonial
hearing on Father’s request to unseal thie record. /d. at 3:12-13 (R. p. 1785, lines 12—13).

The trial court heard argument from counsel for the parties and, upon réquest from the
Court, the Guardian ad Litem. Father reiterated the arguments set forth in his Memorandum of
Law. Mot. to: Altei or Amend Tran. 6: 11-25: 7:1-25; 8:1-25; 9:1-19; 13:1-19 (R. p: 1788, line
11-p. 1791, line 19; R: p. 1795; lines 1-19). Counsel for Mother argued that Father had
consented to sealing the record and reiterated Mother’s proffered trial testimony that keeping the
records sealed was in the children’s best interests. Id. at 10: 19-20; 11:9-17(R. p. 1792, lines 19—
20; p. 1793, lines 9=17). Mother’s-counsel referenced evidence presented during trial that one of
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the minor children had fetal alcohol syndrome, however, upon request for comment by Ms.

Stringer, the Guardian ad Litem stated,
Your Honot, I stand by what I stated earlier in the hearing as far
as only in a therapeutic setting would I want these children
exposed to litigation, which is what I always testify to; as to. the
discussion about litigation or adult matters. T will say that fetal
alcohol syndrome was brought up in prior actions, and
therefore is already out there, unfortunately. 1 was very
supportive of sealmg both of those cases, but it just snmply
didn’t happen. So unfortunately, some of this is that the cow’s
been let out of the barn, Your Honor, and now we’re trying to
put everybody back in when there’s information already out
there, Your Honor. [emphasis added]

Id at 11:14-17; 12:9-19 (R. p. 1793, lines 14-17; p. 1794, lines 9-19).

The Court subsequeritly inquired if circumstances had changed since:the court in Case No.
2018-DR-10-3671 found that unsealing the record would not result in harm to the minor
children. Counsel for Father responded, “Your Honor, the final order in. this matter did not go
into detail about the children’s developmental issues. There’s nothing extremely sensitive in the
final order about the children.” Id. at 15:2-7 (R. p. 1797, lines 2=7): The Court concurred, stating"
“A lot was said and discussed, and I think the order reflected there’s findings regarding the
parents, not the children.” Id. at 15:8-11 (R. p. 1797, lines 8-11).

On May 12, 2023, the Court issued its Order Denying the Plaintiff’s Motion to Alter ot
Amend the Final Order. The Court stated that it had considered the portion of the Court’s ruling
denying the Father’s Motion to Unseal the Record, the motion, argument from counsel, Father’s.
memorandum of law, the proffered testimony of witnesses who testified dluﬁn_g the final hearing,
and pertinent statutes. and case law, and that it found that unsealing the record in this matter

would not be.in the best interests of the minor children. See, Order Denying the Pltf’s Mot. to
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Alter or Amend the Final Order (R. pp. 47-49). In denying Fathet’s request to unseal-the record,
the Court found that the children would “be damaged by :e}gposur,e of the private lives of the
parties” if the record was unsealed and that there was no ‘public, professional, or historic
significance to this case ‘and that the “findamental iriterest of public accéss is not harmed by

continuing to seal the record.” /d. at p. 2 (R. p. 49).

“In appeals from the family court, the Court reviews factual and legal issues. de novo.”
Simmons v. Simimons, 392 S.C. 412, 414, 709 S.E.2d 666, 667 (2011). “De novo.review permits
appellate court fact-finding, notwithstanding the presence of evidence supporting the trial court’s
findings.” Lewis v: Lewis, 392 S.C. 381, 386, 709 S.E:2d 650, 654:55 (2011). “[T]he appellate
court has jurisdiction to find facts in accordance with its. view of the. preponderance of the
evidence.” Id. at 384, 709 S.E.2d at 651. Neither “respect for the family court- bench nor the
special need for finality in farnily court litigation may serve ds a license to lessen [the Court’s]

standard of review in family court appeals.” Id. at 390, 709 S.E.2d at 654.

ARGUMENT
The family court’s order to keep the rtecord in this matter sealed should be reversed
and/or vacated and the records in this miatter should be unisealed. The fiiidings of thie trial court
bely the evidence and testimony on the record, which was: ignored and/or improperly applied to
the factors set forth in.Rule 41.1. SCRCP and relevant South Carolina law. Proper ¢onsidération
of the law and the factors in light of the facts of this case do not establish a privacy interest or
percéived harm to the miner children or the parties which would outweigh the public’s
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constitutional right of access to court records. Any and all sensitive information which may
othetwise warrant protection is already available to the public, through the paties® own public
statements and/or conduct, as well as the unsealed court tecords from the parties’ two prior
- family court actions. Contrary to the trial court’s findings, theére is public and. professional
significance to this case which is best served by unsealing, the record in this matter. There are
alternatives othier than keeping the entire record sealed that can simultaneously protect the
privacy interests of the minor children and the public’s constitutional right of access. In addition,
the trial court’s sole reliance on the best interests of the minor children to deny Father’s request
to ‘unseal the record in this matter violates Father’s constitutional right to make decisions

concerning the welfare and upbringing of his minor c‘hil,dreﬁ.

I. KEEPING THE RECORD SEALED IN THIS MATTER VIOLATES THE
PUBLIC’S CONSTITUTIONAL RIGHT TO PUBLIC ACCESS.

The trial court’s order to keep the record in this matter sealed violates the public’s
constitutional right to access coutt records becavise the trial coust failed "t(:s:make findings of fact
supported il the record evidencing that the interest of secrecy outweighs the presumption of
public-access.

a. Court Records are Presumptively Open to the Public Access.

The public have an inherent right to ensure that all branches of government are
transparent. It is in fact a govemnment of the people. The United States Supreme Couit |
recognized this right in Nixon v. Warner Commun., Inc., 435 U.S. 589, 98 S.Ct. 1306, 55

L.Ed.2d 570 (1978) stating, under the common law,
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..[iJt is clear that the courts of this country recognize a general
nght to, inspect and copy public records and documents, including
judicial records and documents. ..

American decisions generally do not condition enforcement of this
right on a proprietary interest in the document or upon a need for it
as evidenice in a lawsuit. The interest nécessary to support the
issuance of'a writ compelling access has been found, for example

in the citizen’s desire to keep a watchful eye on the working of
public agencies...and in a newspaper publisher’s intention to
publish information concerning the operation of government.

It is uncomtested, howevet, ‘that the right to. inspect and copy
judicial records is not absolute.

Id: at 597-98 S.Ct. at 1312, 55 L.Ed.2d at 579-90 (citation omitted); Ex parte Capital U-Drive-It;
Inc. v. Beaver, 369.8.C. 1, 9-10, 630 S.E.2d 464, 469 (2006).

Court proceedings and records are presumptively open to the public under the common
law, the First Amendnent of the federal constitution, and the state constitutiofi. S.C. Const. Art. T
§-9 (“[a]ll courts shall be public™); Davis v. Jennings, 304 S.C. 502, 505, 405 S.E.2d 601, 603
(1991); Nixon, 435 U.S. at 597-98, 98 S.Ct. at 1312, 55 L.Ed.2d at 579-80; Virginia Dept. of
State Police v. Washington Post, 386 F.3d 567, 575 (4th Cir.2004); Anderson v: Cryovac, Inc.,
805 F.2d 1, 13 (1* Cir. 1986). However, “[p]ublic access to court records may be réstricted in
certain situations, such. as matters. involving juveniles, legitimate trade secrets; or information
covered by a recognized privilege. Restrictions may be based on a statute-or the courf’s inherent
power to control its owri records and supervise the functioning of the judicial system.” Ex parte
Capital, 369 S.C. at 10, 630 S.E.2d 469. See e.g., S.C. Code Ann. § 63-3-590.(2008) (;éxcluding
general public from hearings which involve neglected, abused, or delinquent children).

Public access to courts and their records serves several
fundamental interests which are crucial to the proper functioning
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of _]udlCIal and government systems. Public. access discourages
perjury and encourages bringing truth to light because paiticipants
are less likely to testify falsely in a sunlit courtroom before their
neighbors than in a private room before court officials: Public
access promotes free discussion of governmental affairs by
imparting -a more c‘omplete understanding to the public of the
judicial system and issués resolved by that system. Public dccess
serves-as a check on inappropriate or corrupt practices by exposing:
the judicial process to pubhc scrutiny, Lawyers, witnesses, and
judges may perform their duties in a more conscientious manner,
knowing their conduct. will be subject to public. scrutiny . eitlier at
the time of the proceeding ot later through disclosure of court
records: '

Ex parte Capital, 369 S.C. at 10-11, 630 S.E.2d at 469-460, citing Press-Enteiprise. Co. v.
Superior Court, 464 U.S. 501, 505-10, 104 S.Ct. 819, 82124, 78 L.Ed.2d 629, 635-38 (1984);
Richmond Newspapers, Inc. v. Virginia, 448 U.S. 555, 564-80, 100 S.Ct. 2814, 2821-29, 65 |
L..Ed.2d 973, 981-92 (1980); Jessup v. Luther, 277 F.3d 926, 927-28 (7th 'Cir.20.02)§ Columbus-

America Discovery Group v. Atlantic Maut. Ins. Co., 203 F.3d.291, 303 (4th Cir. 2000).

b. The record must be unsealed pursuant to Rule 41.1.,.SCRCP.
In deciding whethier to seal or uriseal a court record, the court must inake specific factual
findings, which weigh the need for secrecy against the right of‘access. Davis, 304 S.C. at 506, 405
S.E.2d at 604. The bﬁrden is on the party who seeks to overcome the presumption of access to

show that the interest in secrecy ‘outweighs the presumption. /d. at 506, 405 S.E.2d at 603.! The

ISee also, Pickiler v. Umte 238 F.R.D, 405, 408 (ED. Pa. 2005) (It is the party seeking secrecy who

“must show that the interest in secrecy outweighs. the presumption by making a pamcularlzed showing of
the need for secrecy if the documients are-to. remain under seal, This party caniiot s_atlsfy its burden with
broad allegations: of harm, bereft of specific examples of articulated reasoning.”) (internal citations.
omitted); and Kamakana v. City and County of Honolulu, 447 F.3d 1172, 1178-79, 82 (9th: Cir. 2006)
(The party seeking secrecy must “articulate compelling reasons supported by specific factual findings that
outweigh.the general history of access.and the public policies favoring disclosure.. .[T]he judge:need not:
document compelling reasons to unseal; rathier the proponent of sealing bears.the burden with respect-to;
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law requires detailed documentation by both party seeking secrecy and the family-court justifying.
why the eourt record must be sealed. State v. Price, No. 2023-000629, 2023 WL 5734348 at *7
(S.C. Sept. 6, 2023).

In the instant case, the: patties originally consented to seal the record based on various
findings regarding lack of public interest, reliance on privacy, the-potential damage to the parties
arid/or minor childten should the récord in this mafter be .available to the public. See Dec. 18,
2020 Consent Order Sealing the Record and for Protective:Order. In considering Father’s request
to unseal the record, the question before the trial court was whether there is a continued need of
secrécy in keeping the court record sealed that outweighs the presumption of public access.? The
is riot a corisideration in detetmining whether the record should be unsealed:?

In determining ‘whether to seal or unseal a file, the Court must consider the following
 parties’ right to a fair trial or hearing; (2) the need for witnesses cooperation; (3) the reliance-of
the. parties upon expectations of confidentiality of the proceeding; (4) the public or professional
significance of the proceeding; (5) the perceived harm to the parties from disclosure; (6) why

alternatives other than sealing the documents are not available to protect legitimate private

sealing. A failure to meet that burden riieans that the default posturé of public access prevails.”) (internal
citations omitted).

2 Pavis, 304 S.C. at 506,405 S.E.2d.at 603 (1991). See also, Pichler, 238 E.R.D. at 408 (“[W]lien the
continued sealing of documents is challenged-..[it is] the party seeking secrecy who must show that the-
interest in secrecy. outweighs the. presumption™).

3 See BP Expl. & Prod.. Inc. v. Claimant ID' 100246928, 920 F.3d 209, 211-12 (Sth Cir. 2019) (“{Tlhere
is a more fundamental reason that a sealing dgreement by the parties should fot bind a coutt. It is the
publzc that has the nght of access, 50- prlvate lmgants should not: be able to contract that rlght away. Most
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interésts; and (7) why the public interest, including but not limited to, the public health and safety,
is best served by sealing the documents. In addition, the Court .may .also consider (8) public
interest in the proceeding; (9) the private or public status of the litigants and case generally; (10)
whether release: would €nhance the- public’s understanding of an important historical event; (11)
whether the public already has access to information contained in the records; and (12) whether a
particular decision will sustain or offend the fundamental interests of public access. Rule: 41,1
SCRCP; Ex parte Cdpital, 369 S.C. at 12, 630 S.E.2d at 470.

Family court records should be treated no differently than court records in any other case
when considering whether to seal or unseal a court record. Jd 369 at 12-13, 630 S.E.2d at 470.
However;. Rule 41.1(b), SCRCP ‘additionally requires the family court to consider “whether .
documents: 1) contain material which may expose private financial matters which could adversely
affect the parties; and/or 2) relate to-Sensitive cuSto.dy- issues, and shall specifically balance the.
special interests of the child or children involved in the family court matter” when considering
whether to seal ot unseal a record. Rule 41.1(b); Ex parte Capital, 369 S:C. at 13, 630 S.E.2d at
471. In rendering its decision, the Court is required to make specific factual findings on the
‘record. Jd 369 at 12, 630 S.E.2d at 470 (citing Davis, 304 $.C. at 505-06, 405 S:E.2d at 603-04),

The Supreme Court of Souiﬁ Carolina recently emphasized the seriousness of sealing a
court record and the high bar required of the litigant seeking secrecy and all courts to justify the.
sealing of a court record under Rule 41.1., SCRCP:

We have attempted on numerous occasions to make ¢lear to the

public, to the bench, and to the bar that the sealing of any part of a
court record is a serious matter requiring lawful authority and

litigants, to decide whether the justification for séaling overcomes the right of access.”).
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specific findings of fact that justify the sealing:..Rule 41.1
illustrates the level of detailed documentation the: law requires of
the: party asking for sealing and of an appellate, circuit, or family
court considering the request.

State v. Price, No. 2023-000629, WL 2023 at *7 (internal citations omitted).

In this case, not only did the ttial court fail to make specific factial findings regarding the
mandatory factors that must be considered under Rule 41.1, SCRCP, the;trial court ignored and/or
misapplied the eviderice on the recotd to these factors, which overwhelmingly weighs in favor of
unisealing the record in this matter.

i The parties’ right to a fair trial and for witness cooperation are moot

At the th;:sglzs?tial- court denied Father’s Téquest to unseal the record, the trial of this
matter had concluded, and all witnesses had testified. Keeping the record sealed to ‘protect the-
parties’ right to a fair trial and for witness cooperation were and. are therefore moot concerns that
warrant no consideration under Rul§' 41.1. SCRCP in this matter.

ii. Mother has not relied upon an expéctation of confidentiality to protect:
any legitimate interest.

The parties. expressed .a mufual reliance on the expectation of privacy’ and of
confidentiality of the proceedings at the timé the Consent Order Sealing the Recotd was issued.
See, Consent Order Sealing the Record and For a Protective Order, p. 2, § 3 R. p. 8, 9 3).
Howevet, Mother’s conduct subsequent to the issuance of this order belies her attestation that she
was ever reliant on.an expectation of confidentiality. Quite the opposite; as supported by Mother’s -
testimony and the exhibits proffered at the final hearing in this matter, Mother made and

disseminated numerous public statements about this case and the South Carolina Faniily Court.
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after the court record was sealed. Proffered Tr. Ex. 67. (R. pp. 1273-1289). * Even during the
week of trial, Mother posted a photograph of the Charleston County Courthouse to het public
Instagram account, which has close to one million followers: Proffered Tr. Ex. 68 (R. p. 1290).
These public statements by Mother invited the very public aftention and discourse the Consent
Order Sealing the Record was interided to prevent. Ex. C, PItf’s Mot. to Unseal the Record (R. pp.
140-148). Mother’s statéments not only evidence a complete disregard for Father’s reliance on
the Consent Order to Keep this matter confidential, but they also eviderice Mother’s lack of
reliance on the Consent Order to protect any legitimate privacy interest she claimed initjally
warranted protection. Mother, the party who is seeking to keep the-record in this matter sealed, is
the very party-who.has discussed this matter in a public forum. Mother has, therefore, waived any
privacy interest.or expectation of confidentiality that she originally alleged she was reliant upon.®

iii. Public interest and significance in this matter: warrant unsealing the
record..

When determining whether to seal or unseal the record in.the matter, the Court must
consjder whetlier there is public- or professional significance of the proceeding, whether there is
public interest in the proceeding, the private or public status of the litigants and case generally,
whether the public interest is best served by keeping the records sealed, whether the release of
records would-enhance the public’s understanding of an important-historical »ev_cnt,» and whether-a

particular decision will sustain or offend the fundamental interests. of piiblic access. Ex parte

4 See, France V. France 224-N. C App. 570, 579, 738 S.E.2d 180, 186 (N.C. Ct.App. 2012)(affirming the
trial court’s finding that information under seal subsequeritly discovered and published by various media
constitiites a substantial change in circumstances to-unseal the record in.a famnly court matter).

% See United.States-v. Southeast Eye Specialists, PLLC, 586 F.Supp:3d 787, 794-95:(M.D. Tenn: 2022)
(finding that a party waived any prnvnlege of confidentiality in previously sealed records by dlscussmg
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Capital, 369 S.C. at 12, 630 S.E.2d at 470. In denying Father’s request:to unseal the record, the
trial court’s order stated, without specific findings or refererice:to the record, that “theré is rio real
public significance to the case and Plaintiff [Father] has failed to demonstrate any professional
significance to unsealirig the case record.” Order Denying Pltf’s Mot: to Alter or Amend the Final
Order, p. 3 (R. p. 49). This finding belies the evidence proffered at trial.

Mother and Father are public figures and there is public interest in-their: lives and this.
litigation.® Mothei has dlmost one million followers on her Instagram account alone, and her
public comments about this proceeding and the family court have.and continue to influence public
opinion not only 4bout Father, bt the South Carolina Judicial System as a wholé. See Ex. C.,
Mot. to Unseal the Record (R, pp. 140-148). The public’s response to Mother’s comiments about

this proceeding evidence such influence, which not only includes accusations by the public that

the integrity of the attorneys and judges involved in this matter and the South Carolina Judicial
Systern as a whole. /4. This is direct evidence that the public attaches significarice to this case-and.
why, consequentially, this case is' proféssionally significant to the dttorneys and judges involved

in this litigation.

information in the records in a public forurn). '

6 See, Bradley on behalf of AJW v. Ackal, 954 F.3d 216; 233 (5th Cik. 2020) (“[A] party’s “privacy
interests are diminished’ when that party is a public person™). {(quotitig: Pansy v.. Borough of Stroudsbuig,
23 F.3d 772, 785, 787 (3d Cir. 1994), “Privacy ‘interests are-dimitiished when the party seeking protection
is a public. person subject to legitimate:public scrutiny.”) and June Medical Services, L.L.C. v: Phillips, 22
F.4th 512; 520, 111 FedR.Serv.2d 1142 (5th Cir. 2022) (“The fationale for public access is even greater
where....the case involves matters of public interest. The greater the public inferest in the litigation’s:
subject matter, the greater the showing necessary to overcome the presumption of access.™) (mtemal'
citations.omitted).
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Moreover, South Carolina has a fundamental state interest in ensuring public faith in the
integrity of its judicial system.” Such interests are not protected by k,eepiﬁg the record sealed in
this matter because it has perpetuated public opinion that the trial couit’s award of sole custody to
Father was procured -through bribery and undue 'i,nﬂuenc,,e.8 The record in this matter must be
unsealed to disillusion the public that the trial court’s Final Order was based upon the merits-of
the evidence presented before it and not the result of unethical misconduict.” Refusing to unseal
the récord offends the fundamental interests of public access and does nothing but perpetuate:
harm to the professional reputation of the judges and attorneys involved in this: case and to the.
public’s faith in the South Carolina Family Court.'® See, Ex parte Capital, 369 S.C. at 10-11, 630
S.E.2d at 469-460 (“Public -access serves as a check on inappropriate or corriipt practices by

exposing the judicial process to public scrutiny.”).!!

7 See, Id.,. 22 F.4th at 519(“Judicial records belong to the American people; thiey are public, not private,
documents. And the public’s rlght of access to judicial records is a filndamental element to the rule of
law. The public has an interest in transparent court proceedings that is indepenident of the ‘parties™
interests. This nght serves to promote tristworthiness of the judicial process, to curb judicial abuses, and,
to provide the public. with a more complete understanding, of the judicial system, including a better
perception: of its faifness.”) (quoting, Binh HoaLe v. Exeter Fin Coip., 990 F.3d 410, 417 (5th.Cir, 2021);
Leopold v. United States (In re Leopold to-Unseal Certain Elec. Surveillance: Applications & Orders), 964
F3d 1121, 1123 (D.C. Cir. 2020); In re Gee, No. 19-30953, slip op: at 8, 2019 WL 13067384 (5th Cir.

Nov. 27, 2019) (Elrod, J., concurring); and BP Expl. & Prod., 920 F.3d at 210).

8 “In either the civil or the criminal courtroom; secrecy insiilates the participants, masking impropriety,
obscuring: inicompetence, and. concealing corruption.” Brown & Williamson Tobacco Corp. v. FTC, 710
F.2d 1165, 1179 (6th Cir. 1983).

9 See Shane Grp.. Inc. v. Blue Cross Blue Shield of Mich. , 825 F.3d 299, 305 (6th Cir.2016) (“The
public's focus is not only on the litigation's result, but also on the conduct glvmg rise to the case; and in
both circumstarices, the public is entitled to assess for itself the merits of judicial decisions.” (quoting. Joy
v. North, 692 F.2d 880, 893 (2d Cir. 1982)).

19 Couny Counsel for Father- empha512ed this on the record to the trial court, not as argument, but as an attorney
whose profession has been affected by their involvement in this matter and the lack of public transpareficy
in the litigation of this case. See, Mot. to Alter or Amend Tran. at 9:11-16 (R. p. 1791, lines 11-16).

11 See also, Assoc. Press v. State, 153 N.H. 120, 133, 888 A.2d 1236, 1238 (N.H. 2005) (“Domestic
relations proceedings are a type of civil proceeding that has historically been open to the press and

Page 21 of 33




iv. No perceived harm resulting from unsealing the record outweighs the
presumption of public access.

In determining whether this case should be unsealed, the Court. must ¢onsider what

information contained in the record the public already has access to as well as what if any

‘perceived harm the parties fﬁay; ini¢ur if the record is unsealed. Ex parte Capital, 369 S.C. at 12,

630 S:E.2d at 470; Rule 41.1(b)(2), SCRCP. In family court matters, Rule 41.1, SCRCP also

requires the Court to consider “whether documents: 1) contain material which may expose private
financial matters which could advérsely affect the parties; and/or 2) relate to sensitive custody
issues, and shall specifically balance the special interests: of the child or children involved in the
family court matter.” Rule 41.1(b), SCRCP.

It-is Mother, the party who is seeking to-deny the public’s right of ‘access, who bears the

burden of overcoming this presumption by articulating compelling, reasons supported by detailed

documentation and factual findings as:to why the need for sectecy overcomes the presumption of
public access. State v. Price, No. 2023-000629, 2023 WL at *7; Davis, 304 S.C. at 506, 405
S.E.2d at 603; Kamakana, 447 F.3d at 1178-79; Pichler, 238 FRD. at 408.

In this ca_se;Mgtherproff‘eréd no evidence or testimony on the record explaining with any
specificity ‘why unsealing the record in this matter would caiise harm to herself or the minor

children, and the trial court’s order references none.'> Mother did not file a return to Father’s

general public. In addltxon publlc access plays a sngmﬁcant role in dornestxc relatlons proceedings by
enhancing the quality and safeguarding the integrity in the factfinding process ‘and fostering an
appearance of fairness, thereby lieightening the public respect for domestic relations proceedings. ‘The.
importance of matters regarding children and families not only heightens the need for ‘openness and
public accountability in domestic relations proceedings.” (internal citations: omitted)).

12 The trial court’s order denying Father’s request to unseal the record pomts to no specific testimony
from Mother or the Guardian ad Liteth evidencing as to why or how the minor children would be harmed
if the court record was unsealed. Instead, the ordér simiply states, “The Defendant [Mother] QbJectS to the

Page 22 0f 33



Motion to Alter or Amend the Final Order, and she did not request or -object to the trial court
ruling on Father’s request to unseal the record without an additional testimonial hearing. Mot. fo
Alter or Amend Tran., 3:12-13 (R.p. 1785, lines 12-13). The only proposed harm the trial court
references in its order denying Father’s motion to unseal the record is based on testimony Father
gave, at trial regarding the minor children. See Order Denying the Pltf’s Mt. to Alteror A-me‘nd the

Final Order; p. 2 (R. p. 48). This testimony was given by Father in suppott of unsealing the

record, not sealing the record. See Mot. to Alter or Amend Tran., 12:20:25, 13:1-19 (R. p. 1794,

line 20-p. 1795, line 19). Father testified that his reputation had been harimed as a result of the
parties’ celebrity status and Mother’s public misstatements about Father, and that the minor
children’s lives had been.tiegatively: as a result of the public’s poor perception of Father. Trial Tr.
301: 25, 302: 1-5; 7 (R. p. 1010, line 25-p. 1011, line 7). For example, Father had trouble
arranging playdates for- the minor children and the minor children were not always invited to
functions and parties that their peers were invited to. See- Pltf’s Compl. (R. pp. 50-89); Mot. to
Alter or Amend Tran. 13:1-9 (R. p. 1795, lines 1-9); Order Dénying the Pltf's Mt. to Alter or
Amend the Final Order, p. 2 (R. p. 48). Father testified that the record should be unsealed so that
the public: could know the truth and because the miner children deserve for the public to know
that their Fathier is‘a.good dad. Trial Tr. 301: 25, 302: 1-5,7 (R. p. 1010, line 25—p. 1011, line 7). |

In other words, the harm to the minor children that the Court references in its- order to justify

keeping the record sealed is the. very hartn Father testified would be mitigated if the record was

ungsealed.

Court vacatiig its order-to seal the record and maintains that the children would be harmed by allowing’
the record to be unsealed. The Guardian expresses similar concerns.” Order- Denying Pltf’s Motion to
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There is no evidence in the record that supports any finding that harm would result to the
minor children if the record in this matter were unsealed, and the trial court’s order references no-.
document in the record, and consequently, no spécific findings that any portion of the record
would, if unsealed, cause perceived harm to the minor children. See, State v. Price No. 2023-
000629, 2023 WL at *7 (tequiring that the family court make detailed documentation and specific
findings of fact justifying sealing a record). Much of the minor children’s lives and their parents’
lives have been documented. on Southern Charm, Mother’s social media accounts, and numerous.
 online forums and media articles. See Ex. C, Mem. Of Law, p. 2, ] 5-8 (R. pp. 14.8."1=l482, 19
5-8). Sensitive information regarding the minor children and the parties has been and terains
available to the public in the unsealed case files from the parties’ previous two custody actions.
(South Carolina Family Court Case¢ Nos. 2016-DR-10-1687 and 2018-DR-10-3671). The
‘Guardian ad Litem stated to the Court that the most sensitive- piece of child related information
raised in the trial of this matter was already available to the public, adding that the “cow’s been let
out of the barn”. Mot-.‘ to Alter or Amend Trans., 12:13-19 (R. p. 1794, lines 13-19). i:.3’.Mo,reo'v:er,
the Court’s Final Order reflected findings regarding the parents, not the minor children, a fact the
trial court itself acknowledged at the hearing on Father’s Motion to Alter or Amend. /d: at 15:8-
10 (R. p. 1797, lines 8-10). There is sitply no “new” or “unkiown” sensitive child-related issue
contained in this record which has not yet been made. available or is not already known to the.

public.!4

Alter or Amend the Final Order P 1R.p. 47)

B See In re Copley Press. Inc., 518 F.2d 889, 890 (1st Cir. 1979) (“Secrecy-is a one-way street: Once
information is published, it cannot be made secret again.”).

4 See, June Medical Services, L.L.C., 22 F.4th at 520' (“Publicly available information cannot be
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Instead of making specific findings as to what documents in the record contain sensitive
custody information that could cause harm to the minor children if they were unisealed, the trial
court denied unsealing the:record on grounds that the minor children would be “damaged by the
exposute of the private lives of the paities.” Not only does this conflict with and disregard the fact
that the parties’ “private” lives have been in the public eye the majority of the- minor chiildren’s
lives, it contradicts Father’s testirony that unsealing the record would benefit his reputation and.
the minor children while simultaneously ignoring established caselaw which states that injury to
reputation is-insufficiérit to overcome the presumption in favor of public access to cguﬂxecords-.ls
The general conclusion ‘that unsealing the record could cause tangential harm to; the miinor
children by exposing the “private™ lives of the parties is not only contravened by the record, it is

not detailed documentation, specific factual finding, or coripelling reason that ovércomes the

sealed”)(citing the US. Supreme Court, Seaftle Times Co. v. Rhinehart, 567 U.S: 20; 34, 104 S.Ct. 2199,
81 L.Ed.2d 17 (1984)); Washington Post v. Robinson, 935 F.2d 282,.291-92 (D.C. Cir. 1991) (vacating,
order grantmg a motion.to-seal where the information was Ppublicly available.).
15 “A claim that a court file contains extremely personal, private, and confidential matters is generally
insufficient to constitute a prlvacy inferest warranting the sealmg of the file. Likewise; prospective injury
to reputation, an inherent risk in almost -every cml lawsuit; is generally insafficient to .overcome- the
strong piesumption in favor: of pubhc access to court récords.” Ex Parté Capital, 369 S.C. at 14; 630 .
S:E.2d at:470. (citing Doe-v. Heitler;-26 P.3d 539, 544 (Colo. App. 2001), The “mere. fact that judicial
records may reveal potentially embarrassing information is not in itself a sufficient reason to'block public
dccess.” Id. (cltmg Siedle v. Putham Investments, Inc., 147 F.3d 7, 10: (Ist Cir: 1998)); and
“[E]mbarrassment, damage to. reputatlon “and general desxre for privacy do not constitute good.cause to
seal court records.” Id, (citing Doe v. New York Univ., 6 Misc.3d 866, 786 N.Y.S.2d 892, 902 (N.Y.Sup.
2004)). See. also, In re Marriage of Kelly, 2020 Hi.App. 200130, §{ 33-34, 174 N.E.3d '950; 447 Il.Dec:
584 (1IL.App.Ct. 2020) (parties to'a divorce proceeding, who were both entertainment celebrities, were not
éntitled to keep sedled portions of thie record relating ‘to the custody and visitation of the parties’ children
when the portions contained no confidential information relating.to the. parties’ children, further noting
that keepmg these portlons of the record sealed would “merely protect [the. party] from embarrassment,.,
which is an impermissiblé basis to withhold material from the public™ and that “unflattering information
regarding [the party’s] conduct is already in the broad public:domain.”).
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public’s constitutional right of public access.'® Such a standard would o'p‘e’n'_ the floodgates for any
contested custody matte involving misconduct by a “high-profile” parent to be sealed.!?
v. Keeping the record sealed perpetuates harm to Father.

In denying Father’s request to unseal the record, the trial court order disregarded the
actual harm Father testified the sealing of the record had caused him, and it wholly distegarded
the findings in its own Final Order tﬁat'would. unquestionably mitigate this harm if the record
were unsealed.

The record clearly evidences that Mother took undue advantage of the confidentiality of
the proceedings in this matter by purposefully portraying a false narrative of this case to the
public, knowing that the public was prohibited fiom accessing the récord and that Father was .
prohibited from disseminating it to prove otherwise. As evidenced in the:record, subsequent to the
sealing of this record Mother made and disseminated numerous public statements implying that
the attorneys, j,udg,es,,:and the family court were unethical and/or prejudiced against her. Mot. to
Unseal the Record, Ex. B. (R. pp. 122-138); Pltf’s Proferred Tr. Ex. 67 (R. pp. 1273-1289). In.
perpetuating this narrative; Mother made the following statement to the media: “I've been

silenced by gag orders. [ hate saying that word because it feels wrong. I can’t évén continue

16 See, Matter of Klymck i, 983 F:2d. 74, 77 (7th Cir, 1992) (in rejecting a wealthy entrepreneur’s request
to seal a, brief based o his concerns for family and financial privacy and the safety of his children, the
court noted that he did not specify what additional information ‘lutked in the sealed tramscripts); and
Goldberg v. Johnson, 485 So0.2d 1386, 1389-90 (Fla 2d DCA 1986) (reversing the circuit: coitit’s order
denying motion to-unseal, finding that the protection of a miner litigant from being harassed by the media
and that the parties to the litigation and the goardian ad litem had' trequested that' the records be séaled are
not good aiid cogent reasons-to override the public’s- right of access to court proceedings-and documents.
involved).

171d., 485 So.2d at 1389 (Concern “that the public not be apprised of the details: of ... litigation is not
grounds for closure; Were it otherwise, we suggest that a large percentage of the-court proceedmgs in this
nation would be closed. ”)
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telling my story so that people know the truth about what is going on, so. they know what really
goes on in these situations. I am not the only one; there is a lot of us.” /d. (R p- 131).

This statement not only flies in the face of any reliance on .confideitiality, it is.
manipulative, purposefully miSietading, and verifiably untrue. Mother consented to. sealing' the

record in this matter, the Consent Order Sealing the Record and For a Protective Order contains

- no gag order or restriction on speech, and Mother has and continues to oppose. Father’s request

that the Court unseal the record in this matter. If Mother truly wanted the public to “know the
truth about what is going on™ she would not be opposiiig Father’s request that the record be. |
unsealed. Mother’s statement, which has been republished by third parties and exists in perpetuity’ |
on third paity media Sites, is »purp'ofs_’e‘:ﬁxlly manipulative because it falsely and knowingly implies |
to the public that if the record were unsealed and Mother '::o,uld. freely speak about this litigation, |
the “truth” would favor Mother at Father’s implicit expense.

Moreover, the Court disregarded the findings in its own Final Otder that would
unquestionably aid in the rehabilitation of Father’s reputation. This not only ‘includes multiple
findings by the trial court evidencing that Father was a fit parént and that the children were
“thriving™ under Father’s care, but that mother’s impeachment witness, Dawn Ledwell; who had
made public sexual assault allegations against Father, was 1ot credible. ‘See Final Order, pp. 12~
14, 9927-31 (R. pp. 32-34, 1§ 27-31). Ms. Ledwell’s claims were grounds: cited by Mother in the
parties’ prior custody action as reasons Father should lose custody. Sée Compl., Case No. 2018-
DR-10-3671, p. 3, 4 11 (R. pp. 18691870, § 11). This case was resolved by agreement, not a
final hearing on the merits, and the court record in the matter remains unsealed, the contents of
which have been accessed by the public and have subjected Father to considerablé public scrutiny
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as a result of Mother’s pleading endorsing Ms. Ledwell’s allegations against Father. See Pltf’s
Compl, Ex. A (R. pp. 63-88) and Mem, Of Law, Ex. C (R. pp. 1514-1522).

Keeping the record sealed in this matter does nothing more than suppress the truth and
perpetuate falsehoods about Father which have been encouraged and disseminated by Mother to
the public. Unsealing the record in this matter will bring truth to light and mitigate the harm
suppression of the truth in this matter lias inflicted on Fatﬁér’. See Ex parte Capital, 369 S.C. at
13, 630 S.E.2d at:471 (*Unsealing the public record will serve the fundamental interests of public
access, especially the goal of bringing the truth to light.”).

Instead of acknowledgirig Father’s testimony and. the findings made in its own Final
Order, the trial coutt offered a blanket critique of Father’s motive for wanting the record unsealed,
stating, “The Plaintiff [Father] now asks that the Court assist him to defend his reputation against
statements made by the Defendant [Mother] on social media. The Plaintiff now appears to no
longer rely on an expectation of privacy and is prepared to disclose to the:world of social media
all of the Court’s findings relative to the Plaintiff and Defendant.” Order Denying Pltf’s Mot. to
Alter or Amend the Final Order, p. 2 (R. p. 48). These findings not only misstate and. contradict
Father’s direct testimony and are unsupported by the record. More importantly, the trial court’s

order critiuing Father’s.motive improperly shifts the burden of proof to Father ‘by implying that

Father must provide the Court a justifiable reason for wanting the record unsealed. Father catries

no such burden, and to the extent that Father’s motive was. a factor the: Court considered in

denying his request to unseal the record, such consideration was wholly improper.'*

18 The “importance of the interest favoring public access are not lessened because they are:asserted by a
private party to advance. its own interests.” Leucadia. Inc. v. Applied Extrusion Technologies. Inc., 998
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vi: Less restrictive alternatives exist than sealing the entire record.

In determining. whether this case should be unsealed, the Court must consider why
alternatives other than sealing court documents are available to protect legitimate privacy
interests, Rule 41.1(b)(6), SCRCP. In this matter, the trial court failed to consider and/or explain
in its ruling why alternatives to sealing the entire record were not available fo protect the
legitimate privacy iriterests of the paities and/or minor children.!® This is‘-despi'té Fathei’s counsel
proposing to the trial court that Father was agreeable to unsealing the Final Order alone as an
alternative to unsealing the entire record. Mot. to Alter or Aménd Tran.. 16:16-19 (R. p. 1798,
lines 16-19). As the trial court itself acknowledged, the. Final ‘Order contains findings regarding
the parties’ conduct, not the minor children, 4 at 15:8-11 (R. p.. 1797, lines 8-11). Because the

trial ‘court failed to consider of explain why this alternative or ariy alternative-to sealing the entire

F.2d 157, 167 (3d Cir. 1993) (vacatmg the district court’s order denymg intervenor’s motion to unseal
_]udlClal records for improperly placing the burden of proof on the intervenor:to provide a sufficient reason
to discover the documents under seal rather than requiring the party demanding secrecy to demonstrate-a
particularized need for continuing to énforce thie protective order); See also, Largg Pitt & Assoc. v. Lundy
Law, LLP, 346 F. Supp 3d 761, 767 (E.D. Pa. 2018) (“The Supreme Court has made it plain that all
persons seeking to inspect and copy judicial records stand on equal footing;, regardless of their motive for
inspecting such records. Thus, the press-has no greater rlght of accéss than does the general public, and
more importantly, an intervenor who.is also a litigant.... enjoys no lesser rights merely because he desires
to use public documents for his or her benefit.) (mtemal c1tatlons omltted)

19 See, Stone v. University of orp., 855 F.2d 178, 182 (4th Cir. 1988)
(remandmg district coust ordei sealmg record on. account that it was overbroad and the trial court fajled to
consider less restrictive. alternatives) and State ex rel. Cincinnati Enquirer v. Forsthoefel, 2022 Ohio St.
3580 (Ohio 2022) (reversing the trial court’s order sealing documents in a marital dissolution action
between the former State Treasurer of Ohio and his wife “to protect the privacy, safety, and Security” of
their minor children on account that-the trial court’s order was: overbroad, failed to explain why the
wholesale sealing of the documerits was the only legally proper way to resolve the concerns related to, the
minor children, and failed to disclose whether court considered  less restrictive means of limiting public.
access).
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record were unavailable, the trial court committed reversable error in violation of the public’s

constitutional riglit to public access by ruling that the entire court file should remain sealed.?®

II. KEEPING THE RECORD SEALED VIOLATES FATHER’S CONSITUTIONAL

RIGHT TO PARENT.

The Due Process Clause of the Fourteenth Amendrient to the Constitution of the United
States protects a parent's “fundamental right” to make decisions. as to- the care, custody, and
control of his/her children. Camburn v: Smith, 355 S.C. 574, 579, 586 S.E.2d 565, 567 (2003)
(citing Troxel v: Granville, 530 U.S. 57, 66, 120 S.Ct. 2054, 2060, 147 L.Ed. 2d 49, 56-57
(2000)).

In Troxel; the ‘Supreme Court of the United States held that it was unconstitutional for the.
trial court fo d'isre‘gardv and overturn a decision by a fit custodial parent based solely on the trial
judge’s disagreement with the parent’s decision. The Supreme Court further held that “there is a
presumption that fit: parenfs act in the best inferests of their children™ and that, at minimum, the
trial judge was required to accord special weight to the. parent’s determination of his/her

children’s best interests. Troxel, 530 U.S. at 67-68. While Troxel and Camburn involved a

* See; Union Oil Co. of California v: Leavell, 2020 F.3d 562, 568 (7th Cir. 2000) (“[1Jt should:go without
saying that-the judge’s opinions anid orders belong in the public domain®); In. ie. Marriage-of R.E., 144
- Wash.App. 393, 404-05, 183 P.2d 339, 344-45 (Wash.App.Div.l 2008) (reversing the family court
judge’s ruling to seal all records in a dissolution of marriage proceeding, on grounds' that the minor
children had a privacy interest .in tlieir mental health and treatment records, as overbroad, as less:
festrictive: means were; available to balance any sufficiently- compelling privacy- interest with the public
interest in open files); A.P. v. M.EE., 354 IllApp.3d 989, 821 N.E:2d 1238 (IlLApp.Gt. 2004) (finding
that the trial court abiised its discretion in sealing thé entire court file when the contents of the files did
not justify the conclusion that release-of any part of them would be highly detrimental to. the. minor child,
stating that, “it is possible as a.practical matter to disclose iriformation such as judicial determitiations, the:
nature. of the alleg?tions, and defenses-contained in the pleadings, the identify of adult parties, matters of
scheduling:and appearances, and motions, briefs and argument ¢orcerning legal issues like subject matter
jurisdiction-and public access to court files, without disclosing information that.may legitimately be kept
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parent’s decision to prohibit third parties access to their minor children, the constitutional right
afforded to fit parents under the Due Process Clause of the United States Constitition is ot
limited to-this. singular issue, but extends to all decisions relating to the care, custody, and control
of their children. As stated in Troxel, “so long as a parent adequately cares for his or her children
(i-e. is fit), there will normally be no reason for the State...to furthier question the ability of that
parent to make the best. decisions cdnceming.-. .that parent’s children.”) /d: at-68-69.

The- trial court held that Father was a fit parent and awarded him sole custody of the
minor children, and Father testified on the record that he believed it was in the children’s interests
that the record be unsealed. Final Order, p.17, § 2 (R. p. 37, 1 2); Tr. Tr. 301:.25, 302: 1-5, 7 (R.
Order at 12, 27 (R. p. 32, § 27). The Guardian ad Litem stated on the record that she believed
Father was “too truthful”, Trial Tr.; 584:4-7 (R. p. 1161, lines 4-7). However, despite finding
Fattier to be a fit parent and credible witness, the trial court gave no weight to Father’s testimony
that the minor children “deserve™ that the record be unsealed so that the public knows that they
are being cared for by a good Father: /. at 17, §.2 (R. p. 37, J2); Tr. Tr. 301: 25,302: 1-5,7 (R. p.
1010, line 25~p. 1011, line 7). The tsial court had no authority to disrégard: that decision. Its order
denying Father’s request to-unseal thie record gave no weight, let alone special weight, to Father’s
testimoriy and made no specific findings of fact that would overcome the presumption that
Father’s request to unseal the record is in the best intereéts of the minor children. Instead, the trial -
court misconstrued Father’s testimony and relied on generalized ‘statements by Mother and the

Guardian ad Litem to conclude that the record should rémain sealed. Order Denying Pltf’s- Motioi

confidential”).
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to Alter or Amend the Final Order, p.1 (R. p. 47). These conclusions ignored material porti’,oné of
the record, are not a détailed documentatioi of the record, are not specific findings of fact; and do
not establish a compelling reason sufficient to-overcome the presumption that Fathet’s request to
unseal the record is in the children’s best interests. In sum, they represent nothing more thana
disagreement by-the trial court with Fathier.

Because Fathér was awarded sole legal custody and therefore has exclusive authority to
make decisions related to the miinor children, Father has a constitutionally protected right: to
decide whether it is or is not in his children’s best interests for the record in this. matter to be
unsealed.?! Father testified that.insealing the record in this matter would be in the-children’s best
interests and, pursuant to Troxel, the Court cannot rule otherwise simply because the trial court
disagrees with Father: Because the tiial court solely relied on the minor children’s best interests in |
denying Father’s request to unseal the record, the trial court’s ruling fo keep the record in this

mattet sealed violates Father’s constitutional right to parent-and must be reversed.

CONCLUSION
There is.no privaey interest or perceived harm under the circumstances of this case which

_ _ J ..
would otherwise outweigh the public’s constitutional right to public access. Father is the sole |

safety and welfare of his family, and the Court has no -authority to undermine that right by

21 To the Appellant’s knowledge, néither this state nor-any other state has addressed: the apphcatxon of
Troxel to a fit-parent’s right to- unseal the-court record in an action involving his or her minor children.

However, in.In re N.B., the Supreme Court of New Hampshire cited Troxel as 4 poteritial challenge to a
New Hampshire statute:whose application would prohibit a fit parent from. publicly dlsclosmg tecords of
abuse and neglect proceedings related to their child, even if the parent determined it was in the best
interests of his or her child. 169'N.H. 265, 273,146 A.3d 146, 153 at footnote 3 (N:H. 2016).
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questioning the merits of Father’s decision that unsealing the record in this matter is in his and his

children’s best interests.

For the reasons set forth herein, the trial court’s ruling denying Father’s motion to unseal

the record should-be reversed and. the récord in this matter should be unsealed.
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