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IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF SOUTH CAROLINA 

COLUMBIA DIVISION 

Clyde Marcus Jones, II, on behalf of himself 

and all others similarly situated, 

Plaintiffs, 

v. 

Duke Energy Corporation and Duke Energy 

Carolinas, LLC, 

Defendants. 

Case No. 3:24-cv-01281-MGL 

______________________________________________________________________________ 

DUKE ENERGY CORPORATION AND DUKE ENERGY CAROLINAS, LLC’S 

MOTION FOR SUMMARY JUDGMENT 

Defendants Duke Energy Corporation and Duke Energy Carolinas, LLC (collectively, 

“Duke Energy”) by and through undersigned counsel, hereby submit their Motion for Summary 

Judgment in accordance with Fed. R. Civ. P. 56.  In support thereof, Duke Energy states as follows: 

1. Plaintiff Clyde Marcus Jones, II (“Plaintiff” or “Jones”) asserts that his property

has been damaged as a result of PCBs in Lake Wateree. He attributes those PCBs to a mosquito-

control public health program carried out by Duke Energy from 1923 until 2016. 

2. After the Court’s ruling on Duke Energy’s Motion to Dismiss the First Amended

Complaint [ECF No. 55], Plaintiff has four surviving claims:  trespass, nuisance, strict liability 

and negligence/gross negligence.  None can survive summary judgment.  

3. All four of Plaintiff’s claims are subject to a three-year statute of limitations that

accrued no later than 2010, when Plaintiff learned of the fish advisory issued by the state of South 

Carolina for PCBs in Lake Wateree fish. Although Jones survived Duke Energy’s Rule 12(b)(6) 

motion on the statute of limitations by asserting equitable estoppel, discovery has shown no basis 
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to estop Duke Energy from raising the statute of limitations. Summary judgment dismissing the 

First Amended Complaint is required for that reason alone. 

4. In addition to being time-barred, each of Plaintiff’s tort claims suffers from a 

second fatal flaw. Jones cannot show any physical impact to his Property from the alleged PCB 

contamination. Neither his Property (nor the property of any putative class member) has been 

shown to contain any PCBs whatsoever.  

5. Plaintiff’s claims also individually fail on their merits for the following reasons: 

a. Nuisance law is clear that a private plaintiff cannot sue for a public nuisance. 

Instead, a private plaintiff must instead show that he has suffered “special 

injury” in the use and enjoyment of his property. Jones’s nuisance claim rests 

upon a fish advisory that, if it impacts anyone, would impact all who desire to 

fish on the public lake. That is at best a public nuisance for which Jones has 

no standing.  

b. Plaintiff’s nuisance and negligence claims require him to prove that the alleged 

injury (PCBs in Lake Wateree’s fish) was caused by some unreasonable action 

by Duke Energy. But Jones has no forensic evidence connecting PCBs in Lake 

Wateree to the larvicides used on the lake in the Mosquito Control Program 

and he has no evidence that any PCB-contaminated transformer oil was ever 

sprayed on Lake Wateree.  

c. Finally, each of Jones’s claims fails for lack of proof on an essential element:  

damages. The only damages recoverable for Jones would be for loss of rental 

value. But Jones provides no evidence on this—much less evidence of any 

other type of damage recoverable under South Carolina law. 
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For these reasons, and based on the arguments and citation of authority contained in the 

accompanying Memorandum of Law, Duke Energy requests that the Court grant its Motion for 

Summary Judgment, dismiss the First Amended Complaint in its entirety, and grant any further 

relief that the Court deems just and proper. 

Dated: May 8, 2026 Respectfully Submitted, 

s/Steven D. Weber 

Kevin A. Dunlap (Fed. ID No. 5564) 

Steven D. Weber (Fed. ID No. 8042) 

PARKER POE ADAMS & BERNSTEIN LLP 

110 E. Court St., Ste. 200 

Greenville, SC 29201  

(864) 253-6105

kevindunlap@parkerpoe.com

steveweber@parkerpoe.com

Nash E. Long (admitted pro hac vice) 

HUNTON ANDREWS KURTH LLP 

101 S. Tryon Street, Suite 3500 

Charlotte, NC 28280 

(704) 378-4728

nlong@hunton.com

Douglas M. Garrou (admitted pro hac vice) 

Merideth S. Daly (admitted pro hac vice) 

Paul T. Nyffeler (admitted pro hac vice) 

Katharine W. Durante (admitted pro hac vice) 

HUNTON ANDREWS KURTH LLP 

951 E. Byrd Street 

Richmond, VA 23219 

(804) 788-8200

dgarrou@hunton.com

mdaly@hunton.com

pnyffeler@hunton.com

kdurante@hunton.com

Attorneys for Defendants 

3:24-cv-01281-MGL       Date Filed 05/08/26      Entry Number 112       Page 3 of 4



 

1 

 

CERTIFICATE OF SERVICE 

This is to certify that I caused the foregoing to be served by electronic mail addressed to 

counsel as follows: 

Jessica L. Fickling (Fed. ID No. 11403)  

WYCHE, P.A. 

P.O. Box 12247 

Columbia, SC 29211-2247 

Telephone: (803) 254-6542 

Facsimile: (803) 252-4801  

jfickling@wyche.com 

 

Vincent A. Sheheen (Fed. ID No. 7016)  

Austin M. Sheheen (Fed. ID No. 13938)  

SAVAGE, ROYALL & SHEHEEN, L.L.P. 

P.O. Drawer 10 

Camden, S.C. 29021 

Telephone: (803) 432-4391 

Facsimile: (803) 425-4812  

vsheheen@thesavagefirm.com  

asheheen@thesavagefirm.com 

 

A. Gibson Solomons, III, Esq. (Fed. ID No. 7769)  

Solomons & Lawton, PC 

Post Office Box 969 

295 South Martin Luther King, Jr. Highway 

Estill, SC 29918 

Phone: (803) 625-3232 

Facsimile: (803) 625-2148 

gib@solomonsandlawton.com 

 

Attorneys for Plaintiff Clyde Marcus Jones, II 

 

 

May 8, 2026 

 

s/Kevin A. Dunlap 

Kevin A. Dunlap 

PARKER POE ADAMS & BERNSTEIN LLP  
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I. INTRODUCTION

After seven months of written discovery, production of thousands of documents, and more 

than two dozen fact and expert depositions, the legal and factual flaws in this lawsuit previewed 

at the pleadings stage are now confirmed. The statute of limitations demands dismissal of these 

time-barred claims which, in any event, fail on the merits. 

Plaintiff Clyde Marcus Jones, II (“Jones” or “Plaintiff”) asserts in the First Amended 

Complaint (“FAC”) that his property has been damaged as a result of PCBs in Lake Wateree’s 

fish. He attributes those PCBs to a mosquito-control public health program carried out by 

defendants Duke Energy Corporation and Duke Energy Carolinas LLC (hereinafter, “Duke 

Energy”) or their predecessors from 1923 until 2016. But by the time Jones’s family purchased the 

property in 2001, the presence of PCBs in Lake Wateree’s fish was already public knowledge. 

Public speculation about Duke Energy’s possible role was documented by regional media and 

investigated by state agencies in 1997. Moreover, by the time he bought out his brother-in-law’s 

share in the property in 2020, Jones had specifically known of the contamination at issue for at 

least 10 years due to his awareness of the state’s PCB fish consumption advisory. Yet he waited 

until 2024 to bring his claims.  

And those untimely claims lack any merit. Jones has no evidence that any PCBs are on his 

property, or the property of any putative class member. Instead, his alleged injury stems solely 

from the 2010 fish consumption advisory, which he cites as the reason he is no longer able to fish 

in Lake Wateree as he once did. But Jones has no evidence that Duke Energy is responsible for 

any PCBs found in these fish. Moreover, because any member of the public or visitor to Lake 

Wateree could claim precisely the same harm, Jones has not been injured in any manner that is 

unique to him as a property owner. This fact, acknowledged by Plaintiff’s own expert, dooms his 
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nuisance claim. With respect to property damages, Jones simply alleges none. Nor could he, as 

there is no evidence that the rental value, usable value, or market value of his property has 

diminished in the last 25 years. To the contrary, his property value has increased substantially. 

In short, Plaintiff’s case is both “too little” and “too late.” The Court should grant summary 

judgment in Duke Energy’s favor and dismiss the FAC in its entirety, with prejudice. 

II. STATEMENT OF UNDISPUTED MATERIAL FACTS 

 

A. The Duke Energy Defendants 

 

When James B. Duke and his partners undertook to electrify the Carolinas in the early 

1900s, they began by harnessing the waterpower of the Catawba River to power the region’s textile 

mills. Duke Power, which is today Duke Energy, took its first major step in 1904 when the Catawba 

Hydro Station began operating in South Carolina. In 1916, historic flooding along the Catawba 

River prompted engineers to consider a series of interlocked reservoirs to help manage water levels 

and produce hydroelectric power. Over the next 50 years, Duke Energy’s predecessors created 

lakes along the Catawba and Wateree Rivers to generate electricity.1 The southern-most reservoir 

in this chain, and the subject of this lawsuit, is Lake Wateree. Duke Energy’s predecessors created 

Lake Wateree in October 1919 by construction of the dam and appurtenant facilities that comprise 

the Wateree Hydro Station.2 

Today, the 11 lakes created by Duke Energy along the Catawba and Wateree Rivers, 

running from the mountains of North Carolina down to Lake Wateree, are operated by Duke 

Energy as the Catawba-Wateree Hydroelectric Project pursuant to a license granted by the federal 

 
1 See generally “Our History,” Duke Energy, https://www.duke-energy.com/our-company/about-

us/our-history (last accessed May 5, 2026). 
2 See generally “Historic hydropower station on the Catawba-Wateree River turns 100,” Duke 

Energy, https://illumination.duke-energy.com/articles/historic-hydro-power-station-on-the-

catawba-wateree-river-turns-100 (last accessed May 5, 2026). 
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government. See ECF 82-2 at PDF p. 7. The Catawba-Wateree Hydroelectric Project is the largest 

such project operated by Duke Energy, spanning more than 225 miles and covering another 1,800 

miles of reservoir and island shoreline. Id. at PDF pp. 7–8. Lake Wateree is the second-largest 

reservoir in the Catawba-Wateree system, with a surface area of about 13,000 acres and over 200 

shoreline miles. Id. at PDF p. 10. 

 In addition to electricity, the Catawba-Wateree Hydroelectric Project provides (1) a 

constant supply of cooling water for Duke Energy’s fossil fuel and nuclear power plants (with 

combined capacity over 7,000 megawatts), (2) a reliable source of water for public drinking water 

and for industrial use, (3) diverse year-round public recreation opportunities, and (4) other 

environmental features such as wetlands and fish habitat. See generally ECF No. 82-2. The 

watershed that drains into the rivers and lakes making up the Catawba-Wateree Hydroelectric 

Project spans an area larger than Delaware and Rhode Island combined. Deposition of Jeff 

Lineberger, Mar. 20, 2026 (“Lineberger Dep.”) (attached as Ex. 1) at 97:19–22. 

B. Duke Energy’s Mosquito Control Program 

 

1. Background 

 

In the early 20th century, malaria transmission was becoming an increasingly significant 

public health risk in the southeastern United States. FAC [ECF No. 38] at ¶ 75; Ex. 2 at 

DUK_00003571. The disease was associated with the presence of indigenous mosquito species, 

including specifically the impounded water-breeding Anopheles quadrimaculatus. Id.; Ex. 3 at 

DUK_00000027. James B. Duke determined that it was necessary to proactively address the risk 

of malaria associated with mosquito-breeding on Duke Power’s reservoirs. Ex. 2 at 

DUK_00003571. In 1923, he hired Dr. Frank Moon Boldridge, a South Carolina native and former 

U.S. Army doctor who had served in World War I. Id. at DUK_00003571–3572. That wartime 
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service had made Dr. Boldridge a leading U.S. malaria expert—expertise that he then applied to 

advance public health as an employee of the U.S. Public Health Service before joining Duke 

Power. Id. Dr. Boldridge came recommended to James Duke by the U.S. Surgeon General. Id. 

The Mosquito Control Program (“MCP”) that Dr. Boldridge developed for Duke Power 

began on Lake James in early summer 1923, with a focus on the reduction of mosquito breeding 

habitat and the control of mosquitoes using larvicide. Id. at DUK_00003572. Areas that would be 

shorelines for future lakes were cleared of vegetation to improve water flow in future breeding 

areas and allow larviciding access. Id. Larviciding activities at Lakes Wateree and Wylie were 

added by the end of the 1920s, and the MCP ultimately expanded to two other Duke Power 

reservoirs in later decades: Lake Norman (1963) and Lake Keowee (1973). Id. at DUK_00003574.  

Although malaria was no longer considered a major disease threat in North America by the 

mid-to-late 20th century, various mosquito species breeding in and around Duke Energy’s 

hydroelectric impoundments continued to have the potential to spread malaria, as well as other 

human diseases such as Dengue and yellow fever. Ex. 4 at DUK_00002582. Additionally, South 

Carolina—like other states—had promulgated a regulation that expressly identified mosquitoes as 

a public health nuisance and obligated impoundment operators to control mosquito populations.3 

Until its termination in 2016, the MCP was one of the longest-running environmental programs 

continuously operated by a corporation in the United States. Ex. 5 at DUK_00006812. 

 
3 South Carolina Code of Regulations 61-46—promulgated in 1946, last amended in 1972, and 

repealed in 2016—declared that the “accumulation of water in which mosquito larvae may breed” 

constituted a public health nuisance, and failure of the person(s), firm or corporation responsible 

for the continuance of a public health nuisance to abate it within a reasonable length of time 

following a written notification from the area’s health director was a misdemeanor. S.C. Code 

Ann. Regs. 61-46, §§ 1(c), 4, 5 (2015); see 40 S.C. Reg. 4552 (April 22, 2016). 
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2. MCP Leadership 

 

Dr. Boldridge retired in 1963, but continued on as a periodic consultant to Duke Energy 

until his death in the early 1980s. Ex. 2 at DUK_00003574; Ex. 3 at DUK_00000028. Beginning 

in 1963, the MCP was briefly led by John Lyons. Ex. 2 at DUK_00003574. When Mr. Lyons 

passed away in 1966, George T. Swearingen, M.S., R.S., a former South Carolina county public 

health worker and Registered Sanitarian, was hired to lead the program. Id. at DUK_00003575. 

During his tenure with the MCP, Mr. Swearingen also served as president of the North Carolina 

Mosquito and Vector Control Association. Id. at DUK_00003576. 

When Mr. Swearingen retired from Duke Power in 1988, Robert T. Barden, M.S., R.S. 

became the MCP’s next leader. Id. Mr. Barden had originally joined Duke Power in 1973 as 

Assistant Manager of Environmental Health, and worked in the MCP under Mr. Swearingen. 

Deposition of Bob Barden, Mar. 13, 2026 (“Barden Dep.”) (attached as Ex. 6) at 14:20–16:3. Like 

Mr. Swearingen, Mr. Barden was a former South Carolina county public health worker and 

Registered Sanitarian, and went on to serve as president of the North Carolina Mosquito and Vector 

Control Association. Ex. 2 at DUK_00003576; see also Barden Dep. at 10:21, 11:22–12:11, 

13:13–14:23. 

Following Mr. Barden’s retirement in 1996, Ken Manuel, an aquatic entomologist who 

holds a Master of Science in Entomology from Auburn University, took over as leader of the MCP. 

Ex. 2 at DUK_00003577. Mr. Manuel had been employed by Duke Power since 1980. Id. He 

oversaw the MCP until Duke Energy made the carefully evaluated decision to permanently 

decommission the program at the end of the 2016 season, shifting focus to mosquito control 

education and outreach given the now dominant presence of container-breeding mosquito species 

found in standing water on private property/premises rather than along the reservoir shorelines. 
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Ex. 7 at DUK_00011453. The MCP’s termination coincided with South Carolina’s revocation of 

its public nuisance abatement rule. See South Carolina Register, Vol. 40, Issue 4 (Apr. 22, 2016) 

(repealing 61-46 (originally enacted in 1946); S.C. Code Regs. 61-46 (2015). 

3. MCP Operations  

 

Over the course of its 93-year lifespan, the MCP ran from May through October each year, 

corresponding to the annual mosquito season in the Carolinas. E.g., Ex.8 at DUK_00004508. The 

program relied on temporary, seasonal employees, many of whom returned year after year. Id. The 

goal of the program was to kill the water-dwelling mosquito larvae before they matured into adults. 

Larvicide was applied to the water’s surface in mosquito-breeding habitats (generally along the 

shoreline of reservoirs) on a 10-day cycle time to break the 10-day mosquito breeding cycle, 

although weather sometimes caused delays. Id. In addition to mosquito treatment responsibilities, 

MCP boat crews played an integral role in identifying, isolating, and removing floating hazards to 

navigation on the reservoirs, including trees, logs, litter, and other floating debris. Ex. 9 at 

DUK_00004366. 

Lake Wateree residents were so familiar with and attentive to MCP operations that they 

would sometimes contact Duke Energy when they failed to see spraying occur as expected. Barden 

Dep. at 34:5–36:7. Residents often sought assistance from MCP employees in controlling 

mosquitoes on their own properties, id. at 28:8-10, and were outwardly appreciative of the MCP, 

e.g., id. at 28:11–31:18.  

4. The MCP relied primarily on fuel oil for larvicide. 

 

Records from the MCP show that No. 2 fuel oil (practically equivalent to diesel fuel) was 

normally applied to the surface of Lake Wateree for mosquito control. See Lake Wateree Spray 

Logs, e.g., DUK_00001825–1829 (attached as Ex. 10); Ex. 2 at DUK_00003572 (major 
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larviciding material used was fuel oil). This was a standard mosquito treatment that was 

recommended by public health experts and approved by the government. See, e.g., Ex. 11 at 

DUK_00000164 (“No. 2 fuel oil has been found to be the killing agent in the oil mixtures 

recommended.”); ECF No. 39-2 at PDF pp. 39, 130 (notations by North Carolina and Virginia 

government representatives that “No. 2 fuel oil is the larvicide of choice”). Lighter than water, No. 

2 fuel oil would float on top of the water and suffocate mosquito larvae within a few minutes, 

before evaporating. Barden Dep. at 55:15–56:12. 

From the beginning of the MCP, Duke Energy worked closely with public health officials 

in North Carolina and South Carolina to ensure the MCP used only approved larvicides. E.g., Ex. 

11 at DUK_00000164 (1943 letter from Don Ashton of the North Carolina State Board of Health 

to Dr. Boldridge confirming receipt of sample of mosquito oil for testing). During World War II, 

when rationing made No. 2 fuel oil scarce, Duke Energy collected used motor oil (or “crankcase 

oil”) from local car repair shops for use at Lake Wateree. Ex. 3 at DUK_00000029. 

Plaintiff does not contend that the fuel oil or motor oil used in the MCP contained PCBs. 

Instead, citing a 1970 document, he notes that Duke Power also used “transformer oil” in 

connection with the MCP. FAC ¶¶ 81–84. Plaintiff assumes that this “transformer oil” contained 

PCBs, citing an article that makes the same assumption. Id. ¶ 105. Understanding why Plaintiff is 

wrong about “transformer oil” requires an understanding of transformers, what was in them, and 

how Duke Power used and handled them. 

5. Transformers at Duke Power 

 

An electric utility uses transformers in the distribution of the electricity it produces. A 

transformer changes voltage levels of the electric current as it travels from high-voltage power 

lines to lower-voltage transmission wires that connect to the end user. Throughout the 20th century, 
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there were generally two types of transformers used by electric utilities. The most common type 

(representing about 95 percent of the transformers in use) used mineral oil as the cooling and 

insulating fluid (sometimes called a dielectric fluid). Ex. 12 at DUK_00100961 (By 1976, PCBs 

were used “in about five percent of U.S.-built transformers; most are cooled with mineral oil”). 

These transformers were used outdoors (e.g., on the ubiquitous utility poles visible throughout 

neighborhoods). Indoors, however, where the risk of fire was greater, a different type of 

transformer was used. These specialty transformers came filled with a non-flammable dielectric 

fluid instead of mineral oil. Ex. JGL-1 to Lineberger 30(b)(6) Dep. (attached as Ex. 13) (excerpted 

for length) at Topics 10, 11. That fluid, under the generic name “askarel,” contained PCBs. 4 No 

more than five percent of the transformers on the Duke Power system were filled with the askarel 

fluid. Id. at Topics 9, 10. Duke Power did not put askarel in its mineral-oil transformers. Id. Nor 

did Duke Power put mineral oil in the few askarel-based transformers. Id. The different types of 

transformers always used different insulating fluids because of the fire risks associated with 

transformers located indoors. Deposition of David Roche, Mar. 11, 2026 (“Roche Dep.”) (attached 

as Ex. 14) at 57:11–15. 

In addition to flammability, mineral oil and askarel have distinct characteristics relevant to 

this case. Critically, mineral oil is a petroleum-based product, made without PCBs. Id. at 91:8–12; 

122:21–23. Askarels, by contrast, were manufactured with PCBs until EPA banned the use of 

PCBs in 1979.5 Id. at 28:3–30:25. Further, mineral oil is lighter than water (meaning it will float 

on water and create a sheen, as needed for mosquito control). Id. at 163:14–164:4. Askarels are 

 
4 PCBs were manufactured by Monsanto as many different types of PCB mixtures, which were 

sold over the course of the 20th century under the “Aroclor” trademark. Before the PCB ban in 

1979, different Aroclors were used in a wide variety of industrial applications because of their fire-

resistant and other properties. FAC ¶ 32. 
5 PCBs were first regulated under the 1976 Toxic Substances Control Act. Roche Dep. at 28:3–6. 
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heavier than water and would sink to the bottom of any water body into which they are introduced. 

Id. at 101:13–18; 30(b)(6) Deposition of Jeff Lineberger, Apr. 20, 2026 (“Lineberger 30(b)(6) 

Dep.”) (attached as Ex. 15) at 131:15–23. Askarels are also different in color from mineral oil and 

have a distinctive smell. Roche Dep. at 31:10–32:5. In general, the PCBs in askarel do not break 

down and would persist if released into the environment. Id. at 114:14–23. 

Historically, discussion of “transformer oil” referred to the ordinary mineral oil that was 

(and still is) used in the vast majority of transformers. Roche Dep. at 55:1–13; Lineberger 30(b)(6) 

Dep. at 53:15–18. Askarels were not considered “oils” at all. Roche Dep. at 30:15–18.  

6. “Transformer oil” and the MCP 

 

Although there is some evidence that “transformer oil” (i.e., mineral oil) was used in the 

MCP prior to 1971, there is no evidence that any askarel was ever used. Specifically, the evidence 

shows that in 1968, Duke Power met with local and state public health officials, as well as Dr. 

Harold W. Brown of the Columbia University School of Medicine, to discuss the MCP. Duke 

Power regularly had Dr. Brown audit its MCP operations. Barden Dep. at 41:25–43:7. Dr. Brown’s 

1968 report on the MCP noted, without objection, that the MCP sprayed Lake Norman with a 

combination of No. 2 fuel oil, crankcase oil, and “transformer oil” to kill mosquito larvae. Ex. 16 

at DUK_00000540. Similarly, at a 1970 conference on mosquito control attended by public health 

officials, George Swearingen stated that Duke Energy used a combination of No. 2 diesel fuel and 

“transformer oil” in the MCP. ECF No. 8-2 at PDF p. 48.6 Mr. Swearingen confirmed that this 

“transformer oil” was mineral oil, and not askarel, by stating that Duke Energy did not use any 

chlorinated hydrocarbons (i.e., PCBs) in its larvicide. Id.; see also Ex. 17 at DUK_00000297 

(handwritten note that “transformer oil” was “really about 99% mineral oil”); see also Lineberger 

 
6 Mr. Swearingen discussed the MCP generally and not Lake Wateree specifically.  
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30(b)(6) Dep. at 147:24–148:13. 

The use of “transformer oil” (mineral oil) appears to have been quite limited. Although 

daily logs of MCP activities on Lake Wateree have been found going back to the 1940s, none of 

them reflects that any transformer oil was ever applied to Lake Wateree, and there is certainly no 

evidence any used transformer oil was ever sprayed there. Lineberger 30(b)(6) Dep. at 104:10–25. 

And there is no evidence of any “transformer oil” being used anywhere as a larvicide by Duke 

Energy after 1970, when Congress amended the Clean Water Act to regulate the discharge of “oil” 

into waters of the United States.7 Confirming the MCP’s limited use of transformer oil, Bob Barden 

testified that from the time he was hired to work on the MCP in January 1973, the only larvicide 

used was No. 2 fuel oil. Barden Dep. at 110:7–11. 

7. Plaintiff’s allegations 

 

Plaintiff’s PCB contamination theory focuses entirely, and erroneously, on transformer oil. 

Again, Plaintiff does not contend that No. 2 fuel oil, crankcase oil, or any other oil used as larvicide 

on Lake Wateree contained PCBs. In focusing on “transformer oil,” Plaintiff simply assumes that 

all “transformer oil” was composed of PCBs and claims that any use of “transformer oil” on Lake 

Wateree in the MCP means that Duke Energy polluted Lake Wateree with PCBs when the MCP 

sprayed the lake. FAC ¶¶ 95, 98. Plaintiff has no forensic evidence showing that any larvicide used 

on Lake Wateree contained any PCBs. Deposition of Robert Workman, Mar. 11, 2026 (Workman 

 
7 See Water Quality Improvement Act of 1970, Pub. L. No. 91-224, § 11(3), 84 Stat. 91, 92 (1970). 

These regulations prohibited discharging oil (including waste oil, fuel oil, petroleum, and more) 

that would result in a visible sheen or film upon or discoloration of the surface of the water. 40 

C.F.R. §§ 110.1 (definitions), 110.3(b) (creation of sheen, film, or discoloration presumed 

harmful), 110.5 (oil discharge in harmful amounts prohibited). If a discharge violated the 

regulations, the discharging party was required to notify the U.S. Coast Guard. Id. at § 110.9. 

Notably, George Swearingen kept a letter from the Coast Guard in his car. Barden Dep. at 118:25-

119:11 

3:24-cv-01281-MGL       Date Filed 05/08/26      Entry Number 112-1       Page 14 of 40



 

11 

 

Dep.) (attached as Ex. 23), at 240:3–242:24. Instead, Plaintiff relies upon an article (the “Glover 

& Gunderson article”) that assumes the “transformer oil” mentioned by George Swearingen during 

the 1970 mosquito control workshop referred to a PCB mixture (i.e., an askarel). FAC, Ex. C [ECF 

No. 38-3]. Neither the article’s authors nor Plaintiff recognize the distinction between mineral oil 

and askarel and the separate use of each in different transformers. Infra § II(C)(1). But the evidence 

on that point is undisputed. 

Further, as noted above, the undisputed facts show that the properties of askarels would 

have made them unsuitable for use in the MCP. Askarels were not physically suitable for treating 

water surfaces to kill mosquito larvae. Mineral oil is lighter than water, and thus can be used to 

create an appropriate surface treatment to smother mosquito larvae, whereas askarel fluids are 

significantly denser than water and would therefore sink, without preventing the larvae from 

breathing. Lineberger 30(b)(6) Dep. at 131:8–23. Finally, there was no ready supply of askarel 

fluids to be used for mosquito control. Askarels were very expensive compared to mineral oil, and 

were generally used only in indoor environments where the risk of fire was great. Roche Dep. at 

33:13–16. Moreover, these askarel-filled transformers rarely failed and, if such failure occurred, 

the equipment would be shipped out to the manufacturer or a contractor for repair. Lineberger 

30(b)(6) Dep. at 107:2–12. Ex. 13 at Topics 3, 10; Ex. 12 at DUK_00101047, -151. In light of 

these facts, it is hardly surprising that Plaintiff can point to no evidence that a single drop of askarel 

was ever sprayed on Lake Wateree. 

With the FAC’s foundational assumption contradicted by the facts, Plaintiff has pivoted. 

Arguing that used mineral “transformer oil” contained PCBs, Plaintiff claims that the MCP 

sprayed used mineral oil on Lake Wateree, and thus contaminated fish with PCBs. But the 

undisputed evidence forecloses this fallback argument. As a threshold matter, there is now reason 
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to think that used transformer oil (i.e., transformer oil that has been drained from transformers) 

could contain traces of PCBs. Westinghouse was the first to discover, in 1976, that transformers 

filled with mineral oil might be cross-contaminated with trace amounts of askarels (and thus PCBs) 

during the manufacturing processes.8 See High v. Westinghouse Elec. Corp., 610 So. 2d 1259, 

1260 (Fla. 1992).  

But even if one assumes that the mineral “transformer oil” in Duke Energy’s transformers 

might have been cross-contaminated with PCBs, there is no evidence that Duke Energy ever 

applied used transformer oil, rather than clean, new transformer oil, at any reservoir in its 

Catawba/Wateree system.9 And even if Duke Energy had done so, for Duke Energy to be culpable, 

Plaintiff would have to show that Duke Energy sprayed used transformer oil after 1976, when 

Westinghouse first discovered the potential for PCB cross-contamination. There is no such 

evidence. On the contrary, and as noted above, Bob Barden testified that by 1973 the only larvicide 

in use was No. 2 fuel oil.  

C. PCBs in Lake Wateree 

 

1. Sampling of Lake Wateree for PCBs 

 
8 Westinghouse issued a press release on November 24, 1976, stating that “recent tests it has 

conducted indicate that some oil-filled transformers may contain varying concentrations of 

PCB’s,” and that on “November 8, the National Electrical Manufacturers Association (NEMA) 

commissioned a special task force to study the possibility that PCBs may be present in detectable 

quantities in oil-filled electrical apparatus and oil-storage systems for electrical insulating oil.” Ex. 

38 (excerpted for length) at DUK_00102414–16 , -102437–39. 
9 Early in the case, Plaintiff submitted two affidavits from former seasonal employees of the MCP 

who worked on Lake Wateree—William and Henry Beckham—in an attempt to establish that the 

MCP sprayed used transformer oil on Lake Wateree. Subsequent depositions of the Beckhams told 

a different story. William Beckham testified that he believed the MCP spray was “burnt diesel 

fuel,” but nobody from Duke Energy ever specifically told him what it was.  Deposition of W. 

Beckham, Oct. 17, 2025 (attached as Ex. 42), at 47:23–48:22; 61:15–17. Although Henry Beckham 

testified that it was his “impression” that the spray was used transformer oil, he cannot say that 

this impression was based on any conversation with a Duke Energy representative, and he does 

not actually know what was in the spray. Deposition of H. Beckham, Oct. 14, 2025 (attached as 

Ex. 43), at 40:18–41:6; 50:5-11; 65:19–66:8. 
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No sampling of soil, sediment, or water has demonstrated the presence of any PCBs in 

Lake Wateree.10 In 1997 a former seasonal employee of the MCP raised allegations that he had 

applied transformer oil to Lake Wateree in the 1940s. 30(b)(6) Deposition of Zachary Hall, Apr. 

20, 2026 (“Hall 30(b)(6) Dep.”) (attached as Ex. 18) at 27:1–28:2. Those allegations were 

investigated by both the South Carolina Law Enforcement Division (“SLED”) and Department of 

Health and Environmental Control (“DHEC”), an investigation that included sampling of the soil 

and sediment at Duke Energy’s mosquito control facility on Lake Wateree. E.g. Hall 30(b)(6) Dep. 

Ex. ZSH-1 (excerpted) (attached as Ex. 19). SLED found no wrongdoing by Duke Energy, and 

DHEC found no PCB contamination. Ex. 19. In fact, DHEC determined that the only remediation 

required for the MCP facility would be for diesel contamination of the soil. Hall 30(b)(6) Dep. at 

32:1–23; Ex. 19. The terms of this DHEC-supervised remediation are consistent with all the 

evidence, including testimony by MCP leader Bob Barden that only diesel fuel had been applied 

to Lake Wateree since at least 1973, and the absence of any records showing the application of 

used transformer oil on Lake Wateree. Supra § II(B)(6). 

More than 20 years after DHEC publicly investigated and dismissed allegations that the 

MCP had introduced PCBs to Lake Wateree, these allegations again surfaced in the 2021 Glover 

& Gunderson article published in the Journal of South Carolina Water Resources. ECF No. 38-3. 

Its lead author, James Glover, has no expertise in PCBs or utility operations. Deposition of James 

Glover, PhD, Mar. 27, 2026 (“Glover Dep.”) (attached as Ex. 20) at 33:18–34:9; 60:3–4; 69:13–

15. And his co-author, Deke Gunderson, the actual expert on PCBs, did not contribute 

 
10 A soil sampling event in August 1997 at the Lake Wateree Mosquito Control Facility produced 

initial inconclusive results for PCBs which subsequent testing confirmed to be false positives likely 

caused by interference from significant levels of diesel fuel contamination in the sample. Hall 

30(b)(6) Dep. at 41:24-43:15. 
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substantively to the article. Id. at 130:8–9; Deposition of Deke Gunderson, PhD, Mar. 23, 2026 

(“Gunderson Dep.”) (attached as Ex. 21), at 20:4–21:13.  

The Glover & Gunderson article does not analyze any sediment data to characterize the 

presence of PCBs in Lake Wateree or to relate those PCBs to Duke Energy operations. E.g., Glover 

Dep. at 74:3–14; Deposition of Robert Workman, Mar. 11, 2026 (Workman Dep.) (attached as Ex. 

22) at 248:11–249:9. Moreover, as noted above, Glover improperly assumes that all transformer 

oil contained PCBs, Glover Dep. at 59:4–60:10, a mistake reflecting Glover’s complete lack of 

expertise on that subject. 

2. Fish Consumption Advisories 

 

The state studies conducted on fish tissues and the resulting state fish consumption 

advisories indicate PCBs in the Lake Wateree environment. See, e.g., Deposition of Gretchen 

Greene, PhD, Mar. 9, 2026 (“Greene Dep.”) (attached as Ex. 23), at 21:1–24. At least as early as 

1997, PCBs were found in some species of Lake Wateree fish, but the amount was not high enough 

to prompt any health warnings by South Carolina authorities. Ex. 24, at DUK_00104377. 

In 2009, South Carolina biologists began preparing to test fish at Lake Wateree for PCBs 

following a study by the U.S. Environmental Protection Agency (EPA) that found PCBs in fish in 

17 percent of lakes tested nationally, including Lake Wateree. Ex. 25 at DUK_00014149. In 2010, 

DHEC issued its first fish consumption advisory for Lake Wateree. Ex. 26 at DUK_00012100–

12102. 

Since implementation of the 2010 fish advisory on Lake Wateree, DHEC (now the South 

Carolina Department of Environmental Services, or “DES”) has consistently posted information 

pertaining to the fish consumption advisories on signage at public access points along Lake 

Wateree, and also made such information available online. Deposition of Michael Tachovsky, 
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PhD, Mar. 2, 2026 (“Tachovsky Dep.”) (attached as Ex. 27) at 52:4–18. Duke Energy cooperates 

with any requests by DHEC/DES relating to the placement of the signs. Lineberger 30(b)(6) Dep. 

at 205:6–20. The fish advisories do not ban all consumption of fish from Lake Wateree, but rather 

recommend “limit[ing] consumption of fish to one meal a month or one meal a week.” Ex. 28 at 

DUK_00012111. The fish advisories have been covered repeatedly by the press, and known to 

Jones, since 2010. Deposition of Clyde Marcus Jones, II, Oct. 8, 2025 (“Jones Dep.”) (attached as 

Ex. 29), at 135:17–136:8. 

3. Known Third-Party Sources of PCBs in Lake Wateree 

 

Plaintiff’s failure to produce evidence of causation—to show that Duke Energy’s MCP, 

through the alleged use of “transformer oil,” somehow introduced PCBs into Lake Wateree—is 

dispositive. But this hole in Plaintiff’s case is even worse than it first appears, given the undisputed 

evidence of numerous third-party sources of PCBs potentially impacting Lake Wateree. Those 

sources include “well characterized sites in both Brownfield and Superfund programs.” Deposition 

of Eric Butler, PhD, Apr. 8, 2026 (“Butler Dep.”) (attached as Ex. 30), at 69:24–70:18. Tellingly, 

there is no correlation between (a) PCB-contamination of water bodies in the region and (b) the 

operation of the MCP. Instead, PCB contamination of fish tends to be from waterbodies with 

known industrial sources. Id. at 143:21–145:3. 

D. Plaintiff’s Property 

 

1. Location 

 

Jones is a co-owner of property located at 1778 Sailing Club Road in Camden, South 

Carolina (the “Property”). Jones Dep. at 8:14–21. The Property is not actually “waterfront,” as it 

does not physically abut Lake Wateree. Instead, it is separated from the waters of Lake Wateree 

by a thin strip of land, beginning one vertical foot in elevation above the highest water level 
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possible at Lake Wateree before its dam would overtop. Ex. 31 at DUK_0010043 (“Note: A to B 

FOLLOW CONTOUR ELEVATION 226.5’ U.S.G.S. SEA LEVEL DATUM AS SHOWN ON 

P.B. 36, AT PAGE 223.”); Ex. 32 at DUK_00100439 (showing all lakeside boundaries 

“FOLLOW[] CONTOUR ELEV. 226.5 (U.S.G.S. SEA LEVEL DATUM)”). The top of the 

spillway at Lake Wateree’s dam is 225.5 feet above U.S.G.S. sea level. ECF No. 82-2 at PDF p. 

10 (Lake Wateree’s Normal Full Pond Elevation is 225.5 feet above mean sea level (AMSL)); id. 

at PDF p. 171 (“Normal Full Pond Elevation” means “the level of a reservoir that corresponds to 

the point at which water would first begin to spill from the reservoir’s dam(s) if the licensee [i.e., 

Duke Energy] took no action” and “corresponds to the lowest point along the top of the spillway” 

of the dam).  

2. Ownership History 

 

Jones’s family purchased the Property in 2001 for $114,900. Jones Dep. at 24:14–25:2. 

Jones and his wife became sole owners in 2020, when they purchased the interest of Jones’s sister 

and brother-in-law, Emily C. Jones and John Deal, Jr. (“Deal”) for $46,000. Deposition of John 

Milton Deal, Jr., Mar. 25, 2026 (“Deal Dep.”) (attached as Ex. 33), at 52:20–53:15. The Joneses 

and Mr. Deal did not consider the presence of PCBs in Lake Wateree when valuing Mr. Deal’s 

share. Id. at 60:14–20. The Property was most recently appraised in April 2022 for $460,000. Ex. 

34 at JONES_001252. In 2024, Jones and his wife gifted their daughter, Kathryn Demetri, a 25 

percent ownership interest. Jones Dep. at 48:20–24. 

3. Use and Enjoyment  

 

Jones describes the Property, which is slightly less than an acre and includes two docks, as 

“a beautiful piece of property,” and “a dream property.” Id. at 88:14–89:17. The Jones family 

frequently uses the Property for family gatherings, particularly during the summer and holidays, 
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though Jones testified that he uses the Property all year round. Deal Dep. at 18:1–19:21, 27:7–20; 

Jones Dep. at 117:18–19. According to Deal, the entire family has fond memories of engaging in 

various recreational activities at the Property, including boating, water skiing, tubing, 

paddleboarding, kayaking, jet skiing, swimming, and creating bonfires on the beach. Deal Dep. 

19:22–26:4, 27:7–12, 28:4–18, 29:16–30:4. As Deal testified, “[t]here’s nobody that did not want 

to get in the water.” Id. at 30:3–4. 

Despite the Lake Wateree fish consumption advisories, Jones reports his family still gathers 

at and enjoys the Property. Jones Dep. at 93:9–25, 108:19–24, 117:20–118:2; see also Deposition 

of Martha Jones, Mar. 30, 2026 (“Martha Jones Dep.”) (attached as Ex. 35), at 26:2–9, 32:10–13. 

He still takes his boat on the water, intends to renew his boating license this year, and occasionally 

swims in the lake. Jones Dep. at 117:20–118:2, 120:1–10, 124:15–125:8. Deal likewise testified 

that, even after selling his interest in the Property to Jones in 2020, he continues to visit the 

Property with the family and participates in the same activities as before. Deal Dep. at 27:7–20, 

83:15–20. Deal further testified that he continues to see others on Lake Wateree water skiing, 

tubing, fishing, and swimming to date. Id. at 84:11–85:15. 

Beyond his own personal use and enjoyment of the Property, Jones has rented it on VRBO 

since at least 2017, allowing others to use and enjoy the Property as well. See Ex. 5 to Jones Dep. 

(“VRBO Listing”) (attached as Ex. 36) at 48. The VRBO listing, titled “Serenity with a Sunset,” 

advertises the Property as a vacation home featuring a “large yard,” a “large beach with shade,” a 

“large dock,” and an “AMAZING view of [the] lake.” Id. at 7. Jones has never notified or warned 

renters about PCBs in Lake Wateree. Jones Dep. 189:7–15. In fact, Plaintiff has equipped the 

Property with numerous outdoor amenities designed to encourage use of the lake and surrounding 
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waterfront, including kayaks, a paddleboard, beach chairs, water sports gear, fishing equipment, 

and water toys and floats. Ex. 36 at 11, 13.  

The VRBO reviews confirm that renters actively use and enjoy the Property for the same 

purposes Jones and his family do. As of October 2025, the listing had received 61 reviews, nearly 

all rating the Property 10 out of 10. Id. at 26–48. Renters repeatedly voiced that the Property was 

well-suited for family gatherings and highlighted activities such as fishing, swimming, boating, jet 

skiing, kayaking, and enjoying the beach and sunsets. E.g., id. at 44 (“The beach and dock are 

awesome! We swam and played all weekend in the water.”); id. (“Both kids and adults agreed it 

was one of the best family trips! . . . . The kids had a blast in the sand and the guys fished day and 

night off the dock!”); id. at 48 (“My 7 year old son caught a catfish, blue gill, and yellow perch 

from the two docks on the property.”).  

4. Sampling of the Property for PCBs 

 

There is no evidence of PCB contamination on the Property. And this lack of evidence is 

not for lack of investigation—the Property has in fact been tested for PCBs. Jones Dep. at 160:7–

161:23. At his deposition, Jones claimed no knowledge of the results of this testing and objected 

to producing the results on the grounds that the testing was conducted by “third parties” and the 

results are not within his control. Id. at 162:20–163:1; Pl.’s Resp. to Defs.’ Request for Production 

No. 32 (attached as Ex. 37). 

E. The Litigation 

 

Jones filed this lawsuit eight years after the termination of the MCP, and 14 years after he 

learned of the alleged contamination to Lake Wateree that is at the center of his claims. Jones Dep. 

at 152:11–24; 158:14–159:2. Jones’s delay in bring suit has resulted in significant difficulties to 

Duke Energy’s defense of his allegations.  
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As noted above, the crux of each of Jones’s claims is the allegation that Duke Energy used 

PCB-contaminated “transformer oil” on Lake Wateree at some point between 1923 and 1979. FAC 

¶ 98. As a result, Duke Energy has been required to search for knowledge, information, and 

documentation dating back anywhere from 45 to 103 years. Due to the passage of time, documents 

regarding the MCP that once existed are no longer in Duke Energy’s custody and control. E.g., 

Lineberger 30(b)(6) Dep. at 69:24–70:8; Hall 30(b)(6) Dep. at 16:10–24; Ex. 13 at Topic 34. 

Employees with relevant knowledge, such as MCP leaders Dr. Boldridge, Mr. Lyons, and Mr. 

Swearingen, have passed away. Others, such as Mr. Manuel, the last MCP manager, are no longer 

available due to poor health. And even for former employees that are alive and available, their 

memories have faded. E.g., Lineberger 30(b)(6) Dep. at 38:18–21; Hall 30(b)(6) Dep. at 17:18–

18:17. As a result of Plaintiff’s delay in bringing suit, there are several gaps in the record for the 

93-year history of the MCP.  

III. LEGAL STANDARDS 

 

Summary judgment shall be granted “if the movant shows that there is no genuine dispute 

as to any material fact and the movant is entitled to judgment as a matter of law.” Fed. R. Civ. P. 

56(a). “A fact is ‘material’ if proof of its existence or non-existence would affect disposition of 

the case under applicable law. An issue of material fact is ‘genuine’ if the evidence offered is such 

that a reasonable jury might return a verdict for the non-movant.” Wai Man Tom v. Hosp. Ventures 

LLC, 980 F.3d 1027, 1037 (4th Cir. 2020) (citation omitted). When determining whether a genuine 

issue of material fact has been raised, the court must draw all reasonable inferences in favor of the 

nonmoving party. Id.  

Where a defendant raises as a defense that the plaintiff’s claims are time-barred, summary 

judgment is appropriate when there is no question of fact as to when the plaintiff’s claim accrued 
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and the record shows no conduct on the part of the defendant establishing estoppel. Wiggins v. 

Edwards, 442 S.E.2d 169, 171 (S.C. 1994). “One purpose of a statute of limitations is to relieve 

the courts ‘of the burden of trying stale claims when a plaintiff has slept on his rights.’ Another 

purpose of a statute of limitations is to protect potential defendants from protracted fear of 

litigation.” Moates v. Bobb, 470 S.E.2d 402, 404 (S.C. App. 1996) (citations omitted). 

IV. SUMMARY OF ARGUMENT 

 

After the Court’s ruling on Duke Energy’s Motion to Dismiss [ECF No. 55], Jones has four 

surviving claims: trespass, nuisance, strict liability and negligence/gross negligence. None can 

survive summary judgment. As an initial matter, all four claims are subject to a three-year statute 

of limitations that accrued no later than 2010, when Jones learned of the fish advisory issued by 

DES for PCBs in Lake Wateree fish. Infra § V(A)(1)–(3). Although Jones survived Duke Energy’s 

Rule 12(b)(6) motion on the statute of limitations by asserting equitable estoppel, discovery has 

shown no basis to estop Duke Energy from raising the statute of limitations. Infra § V(A)(4). 

Summary judgment dismissing the FAC is required for that reason alone. 

 Moving beyond the statute of limitations, each of Plaintiff’s tort claims has a second fatal 

flaw. Jones cannot show any physical impact to his Property from the alleged PCB contamination. 

Neither his Property (nor the property of any putative class member) has been shown to contain 

any PCBs whatsoever. Supra § II(D)(4). For the reasons set forth in Defendants’ Motion to Certify 

Questions to the South Carolina Supreme Court (“Motion to Certify”), filed contemporaneously 

herewith, there should be no recovery for environmental torts under South Carolina law in the 

absence of a physical invasion of a plaintiff’s property by the constituents of concern. Even if they 

were timely, each of Jones’s claims would therefore fail for lack of proof. Infra § V(B).  

 Examining Plaintiff’s claims individually also discloses other reasons each fails on the 
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merits. For example, nuisance law is clear that a private plaintiff cannot sue for a public nuisance. 

Instead, a private plaintiff must show that he has suffered “special injury” in the use and enjoyment 

of his property. Infra § V(C). Here, the gravamen of Jones’s nuisance claim rests upon a fish 

advisory that, if it impacts anyone, would impact all who desire to fish on the public lake. That is 

at best a public nuisance for which Jones has no standing. Infra § V(C)(2). And with respect to the 

use and enjoyment of his Property, the evidence conclusively demonstrates that Jones’s use and 

enjoyment is unchanged. Infra § V(C)(1). Jones has suffered no injury for which he can bring a 

nuisance claim.  

 Similarly, Plaintiff’s nuisance and negligence claims require him to prove that the alleged 

injury (PCBs in Lake Wateree’s fish) was caused by some unreasonable action by Duke Energy. 

Infra § V(D). But Jones has no forensic evidence connecting PCBs in Lake Wateree to the 

larvicides used on the lake in the Mosquito Control Program. He has no evidence that any PCB-

contaminated transformer oil was ever sprayed on Lake Wateree. And even if Jones could cobble 

together some circumstantial evidence to suggest that some transformer oil was used on Lake 

Wateree, he has absolutely no evidence that Duke Energy would have been culpable for doing so. 

Jones therefore lacks the evidence on which a reasonable juror could find Defendants liable for 

nuisance or negligence. Infra § V(D).  

 Finally, each of Jones’s claims fails for lack of proof on an essential element: damages. 

Infra § V(E).The only damages recoverable for Jones would be for loss of rental value. But Jones 

provides no evidence on this. Instead, he seeks damages in the form of diminution in market value, 

something available only for a permanent impairment that cannot be remediated—not the 

temporary injury he has pled. In any event, any diminution in market value absent physical impact 

is nothing other than “stigma” damages that are not recoverable under South Carolina law. Finally, 
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even if stigma damages were recognized under South Carolina law, Jones’s attempt to prove them 

is wholly speculative and relies upon an expert who opines on diminution in market value without 

examining any real estate sales data in South Carolina. In fact, property values around Lake 

Wateree have increased, not decreased. Infra § V(E). 

V. ARGUMENT 

 

A. Plaintiff’s Claims are Barred by the Statute of Limitations 

 

At the pleadings stage, Jones argued that the FAC contained questions of fact as to when 

his claims accrued and that Duke Energy should be equitably estopped from raising the statute of 

limitations defense. Specifically, Jones argued that “disparate advisories and studies, including 

Defendants’ own study assuring homeowners that the lake was not contaminated, coupled with 

Defendants’ press releases and public filings, ‘obfuscated the nature of the injury and concealed 

the cause, leading to misinformation about the impact of PCBs in Lake Wateree and whether the 

water has been appropriately managed by the Duke Energy Defendants.’” ECF No. 49 at 11–12 

(citing FAC ¶ 69). The Court held that, while it was “unable to determine the veracity of Plaintiffs’ 

allegations at [that] time…this defense...is better suited for summary judgment.” ECF No. 55 at 8. 

After months of discovery, the record is clear: Plaintiff’s claims accrued over a decade before he 

filed this lawsuit, and there is no evidence whatsoever that Duke Energy undertook any action to 

conceal information regarding the Lake Wateree fish consumption advisories or the MCP.  

1. A three-year statute of limitations applies to Plaintiff’s claims. 

 

Jones seeks to recover for damage to real property and/or impairment of property rights. 

FAC at Prayer for Relief ¶ B.11 South Carolina has adopted a three-year statute of limitations as 

 
11 Although Jones originally sought to recover natural resources damages, he has abandoned that 

claim. 
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to actions for damage to real property. S.C. Code Ann. § 15-3-530(3). Thus, each of Plaintiff’s 

surviving claims needed to be brought within three years of the date on which such claims 

accrued. Jones failed to meet this deadline—by a considerable margin.  

2. Plaintiff’s claims accrued no later than 2010, and the statute of 

limitations has been expired since at least 2013. 

 

Jones’s claims accrued no later than 2010, when he learned of the Lake Wateree fish 

advisory. Jones Dep. at 135:17–136:8. Under South Carolina law,  

[t]he limitations period commences when the facts and circumstances of an injury 

would put a person of common knowledge and experience on notice that some 

claim against another party might exist . . . . Therefore, the statutory period of 

limitations begins to run when a person could or should have known, through the 

exercise of reasonable diligence, that a cause of action might exist in his or her 

favor, rather than when a person obtains actual knowledge of either the potential 

claim or of the facts giving rise thereto. 

 

Stokes-Crave Holding Corp. v. Robinson, 787 S.E.2d 485, 489–90 (S.C. 2016) (emphasis added). 

The “exercise of reasonable diligence” in this context means simply that “the injured party must 

act with some promptness where the facts and circumstances of an injury place a reasonable person 

of common knowledge and experience on notice that a claim against another party might exist.” 

Dean v. Ruscon Corp., 468 S.E.2d 645, 647 (S.C. 1996). “Moreover, the fact that the injured party 

may not comprehend the full extent of the damage is immaterial.” Id. “[W]hether the particular 

plaintiff actually knew he had a claim is not the test. Rather, courts must decide whether the 

circumstances of the case would put a person of common knowledge and experience on notice that 

some right of his has been invaded, or that some claim against another party might exist.” 

Majstorich v. Gardner, 604 S.E.2d 728, 732 (S.C. Ct. App. 2004). 

The fish advisory is the only “detrimental condition” that Plaintiff’s experts assert has 

caused an alleged diminution in property value. Greene Dep. at 21:1–24. But Jones’s own experts 

testified that the Lake Wateree community has been aware of the fish consumption advisories since 
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at least 2010. Greene Dep. at 77:21–22 (“In my mind 2010 is a point of awareness….”); id. at 

79:4–11 (“[T]he fish consumption advisories came out at that time, and so at least some of the 

homeowners would become aware.”); Tachovsky Dep. at 107:14–109:5 (agreeing that a media 

report from 2010 analyzed in his expert report reflects awareness by the Wateree Homeowners 

Association of these issues as of the media report’s date). Moreover, Jones testified unequivocally 

in his deposition that he had actual knowledge of the facts underlying his claims by 2010: 

Q. When you first learned about the fish advisory on Lake Wateree in 2010, 

did you express any concern about it to anyone? 

 A. My family discussed it.  

… 

Q. And what, if anything, did you-all decide to do as a result of those 

discussions? 

A. Well, I can't speak for everybody, but I think it was universally accepted 

that we probably should not – we should adhere to exactly what the warnings were. 

 

Jones Dep. at 152:11–24; id. at 158:14–159:2 (testimony that Jones knew that Lake Wateree was 

“contaminated” at least by 2010).  

There can be no dispute: by 2010, Jones knew or should have known “that a cause of action 

might exist in his…favor.” Stokes-Crave, 787 S.E.2d at 489–90. Whether he knew that the fish 

consumption advisories were based on PCBs, or how the PCBs had entered the environment, is 

immaterial. The test is whether circumstances would have placed “a person of common knowledge 

and experience on notice that some right of his has been invaded, or that some claim against another 

party might exist.” Majstorich, 604 S.E.2d at 732 (emphasis added). Therefore, the statute of 

limitations for Jones to bring his claims expired by 2013—eleven years before he filed this lawsuit.  

Although Plaintiff will likely point to the publication of the Glover & Gunderson article in 

2021—over 10 years after Jones had notice of his alleged injury—as triggering the statute of 

limitations. But that article adds nothing of significance to the publicly-available information 

dating back to the last century. Allegations that Duke Energy used PCBs in the MCP had already 
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been raised and covered by the press as early as 1997—three years before the Jones and Deal 

families purchased the Property. Supra § II(C)(2). And the fact that PCBs were sufficient to limit 

fish consumption was public knowledge since 2010. Supra § II(C)(2). Jones therefore had all he 

needed to bring suit no later than 2010. 

3. Strong reasons exist to apply the statute of limitations in this case. 

 

Statutes of limitations “rest on public policy,” Wiggins, 442 S.E.2d at 171, and are 

“fundamental to a well-ordered judicial system,” Stokes-Craven, 787 S.E.2d at 489. “[T]hey 

stimulate activity, punish negligence, and promote repose by giving security and stability to human 

affairs.” Moates, 470 S.E.2d at 404 (“We sympathize with the Moateses as they have suffered a 

terrible tragedy….[H]owever, we hold it would be highly unfair to expose Bobb now to the 

immense potential liability of this claim after they Moateses ‘slept on their rights.’”). The Fourth 

Circuit has recognized that 

[s]tatutes of limitation represent a public policy judgment by a State as to the time 

at which an action becomes too stale to proceed in its courts. States rightly may be 

concerned about the prosecution of fraudulent claims and reliability of judgments 

rendered upon old claims, where memories may have faded, witnesses may have 

died, and evidence may have been lost. It has also been said that statutes of 

limitation also serve the interest of allowing defendants to rest assured that, after a 

certain period of time, their exposure to liability has ended. 

 

Goad v. Celotex Corp., 831 F.2d 508, 510 (4th Cir. 1987).  

 Jones’s claims are precisely the type of stale claims the statute of limitations is intended to 

prevent. His allegations pertain to a nearly century-long environmental public health program that 

ended almost a decade before this lawsuit was filed. Supra § II(B)(1). A majority of the individuals 

who led the MCP over its 93-year lifespan have passed away. Information those individuals 

possessed that might be relevant to Duke Energy’s defenses was lost with their passing. And even 

Ken Manuel, who led the MCP at the time of its termination in 2016, is unavailable due to his ill 
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health. Supra § II(E). Various other categories of documents which may have once existed were 

not required to be maintained by Duke Energy indefinitely and are now lost to the passage of time. 

Supra § II(E). Plaintiff sat on his rights for at least 14 years—possibly more. He should not be 

permitted to pursue these claims now. 

4. No facts in the record support the application of equitable estoppel. 

 

“In South Carolina, a defendant may be estopped from claiming the statute of limitation as 

a defense if some conduct or representation by the defendant has induced the plaintiff to delay in 

filing suit.” Hedgepath v. AT&T, 559 S.E.2d 327 (S.C. Ct. App. 2011). “An inducement for delay 

may consist either of an express representation that the claim will be settled without litigation or 

other conduct that suggests a lawsuit is not necessary.” Id. at 328. Estoppel may be found “if the 

plaintiff reasonably relied upon the words or conduct of the defendant in allowing the limitations 

period to expire.” Id. There is no evidence in this case that Duke Energy engaged in any conduct 

that induced Plaintiff to delay in bringing this lawsuit.  

Although Plaintiff alleged generally that Duke Energy “obfuscated the nature of the injury 

and concealed the [alleged] cause,” ECF No. 49 at 11–12, such unsupported allegations cannot 

withstand summary judgment. Jones’s knowledge of the nature of his alleged injury was 

established by 2010. Supra § II(C)(2). Neither has Jones pointed to any facts in the record from 

which a reasonable juror could conclude that Duke Energy “concealed the [alleged] cause” of the 

2010 PCB fish advisory. Duke Energy conducted the MCP in full view of the public and state 

regulators. State and federal officials were aware of and approved the specific larvicides used in 

the MCP. Supra § II(B)(4). The 1970 workshop document that the Glover & Gunderson article 

relied upon to (mistakenly) point the finger at Duke Energy was a public record of a public 

workshop attended by public health officials. Supra § II(C)(1). Discovery has shown no evidence 
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that Duke Energy applied any PCB-containing larvicide to Lake Wateree and no evidence that 

Duke Energy knowingly lied about whether that ever occurred. And for his part, Jones offers 

nothing to tie his delay in bringing suit to any statement or conduct by Duke Energy. Plaintiff 

cannot carry his burden to establish equitable estoppel. The Court should therefore grant summary 

judgment in favor of Duke Energy.  

B. Each of Plaintiff’s Claims Also Independently Fails Because PCBs Have Not 

Physically Impacted Plaintiff’s Property 

 

Each of Jones’s claims fails for a second, independent reason: there are no PCBs on his 

Property, or for that matter, on any putative class member’s property. Supra § II(D)(4). Jones has 

not presented any evidence of PCB contamination to the Property. Jones testified that the Property 

has been tested for PCBs, but denied knowledge of the results of this testing and objected to 

producing the results. Supra § II(D)(4). Clearly, the reason Jones refused to produce the results is 

because they do not show PCBs. There is no evidence of PCBs outside of certain species of fish 

found in Lake Wateree. Supra II(C)(2). But any evidence of PCBs in Lake Wateree fish cannot be 

used to establish the presence of PCBs on Plaintiff’s property. Even if Jones could show PCBs in 

the water, the waters of Lake Wateree do not touch his Property. Supra § II(D)(1). 

These facts are clearly fatal to Jones’s strict liability and trespass claims. “The South 

Carolina Supreme Court has held that claims of . . . strict liability and trespass cannot be maintained 

when there is no evidence that alleged contamination has physically impacted plaintiffs’ 

properties.” Chestnut v. AVX Corp., No. 2007-CP-26-7459, 2012 WL 10646711, at *1 (S.C. Com. 

Pl. Mar. 9, 2012), aff’d and rev’d in part, 776 S.E.2d 82 (S.C. 2015) (citing Clark v. Greenville 

Cty., 437 S.E.2d 117 (S.C. 1993) (affirming summary judgment for defendant where plaintiffs 

failed to produce any evidence of the presence of contamination on their properties caused by 

defendant’s landfill), and Ravan v. Greenville Cnty., 434 S.E.2d 296, 306 (S.C. Ct. App. 1993) 

3:24-cv-01281-MGL       Date Filed 05/08/26      Entry Number 112-1       Page 31 of 40



 

28 

 

(upholding directed verdict in favor of defendants on trespass claim where there was no 

unauthorized entry onto plaintiffs’ property)). 

Jones’s nuisance and negligence claims also fail because, as noted in Duke Energy’s 

Motion to Certify, filed contemporaneously herewith, there can be no recovery for such 

environmental torts in the absence of a physical invasion of the plaintiff’s property by the 

constituents of concern. Thus, for this reason as well, the Court should grant summary judgment 

in Duke Energy’s favor and dismiss the FAC in its entirety, with prejudice. 

C. Plaintiff’s Nuisance Claim Fails for a Further Independent Reason: Lack of 

“Special Injury” to Plaintiff 

 

Notwithstanding his use of private nuisance terminology, FAC ¶ 182, Jones’s nuisance 

claim is at most a public nuisance, which he does not have standing to bring because he has not 

suffered any injury that is different in “degree [or] kind, from that suffered by the public generally.” 

Belton v. Wateree Power Co., 115 S.E. 587, 589 (S.C. 1922).  

1. There is no evidence of a nuisance impacting Plaintiff’s use and 

enjoyment of his Property. 

 

A private nuisance requires a showing of “interference with the use and enjoyment of [the 

plaintiffs’] properties [that] is unreasonable under the circumstances.” Ravan, 434 S.E.2d at 306; 

see also Shaw v. Coleman, 645 S.E.2d 252, 258 (S.C. Ct. App. 2007) (“[N]uisance requires a 

landowner to demonstrate that the defendant unreasonably interfered with his ownership or 

possession of the land.” (quotation marks and citation omitted)). Jones has presented no evidence 

of any interference with the use and enjoyment of his Property—much less an unreasonable 

interference. Infra § V(D). “Use and enjoyment” refers to the “pleasure, comfort and enjoyment 

that a person normally derives from the occupancy of land.” Babb v. Lee County Landfill SC, 

LLC, 747 S.E.2d 468, 473 (S.C. 2013) (citation omitted); see also Lever v. Wilder Mobile Homes, 
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Inc., 322 S.E.2d 692, 694 (S.C. Ct. App. 1984) (finding a loss of use and enjoyment where leaking 

sewage contaminated the plaintiff’s fish pond and caused “offensive odors” that “precluded [the 

plaintiff] from continuing to host family picnics and church groups”); Davis v. Palmetto Quarries 

Co., 48 S.E.2d 329, 330–31 (S.C. 1948) (loss of use and enjoyment resulting from work at a 

nearby quarry that cause plaintiff’s home to vibrate and threw dust and dirt onto the property). 

None of the factors identified in the above-cited cases is present here. Despite the alleged 

PCB contamination of Lake Wateree, Plaintiff still gathers with family at the Property, takes his 

boat on the water, and swims in the lake. Supra § II(D)(3). The only “interference” he cites is the 

DHEC/DES fish advisory. Supra § V(A)(II). But as discussed below, he cannot pursue that claim. 

2. Plaintiff’s claim is for public nuisance, which he cannot assert. 

 

In pointing to the DHEC/DES fish advisory, Plaintiff seeks to recover for a public nuisance. 

But Plaintiff does not have standing to bring such a claim. The South Carolina Supreme Court held 

definitively over a century ago that complaints like Jones’s about the condition of Lake Wateree 

are public nuisance claims. In Belton v. Lake Wateree, the plaintiff alleged that the damming of 

Lake Wateree caused the formation of pools and stagnant water on or near plaintiff’s land that 

provided a breeding place for malaria-bearing mosquitoes. 115 S.E. at 588. Testimony 

demonstrated that “far from showing an injury peculiar to the plaintiff…the whole neighborhood 

for miles around was similarly affected” and thus the nuisance was a public nuisance. Id. at 591; 

State v. Head, 498 S.E.2d 389, 394–95 (S.C. Ct. App. 1997) (“Artificial lakes along navigable 

streams are generally open to public uses…, even if they were created by an authorized private 

entity an cover part of privately owned land.”); ECF 82-2 at PDF p. 152 (“Public Access…. anyone 

may fish around/under structures built by others, may walk/wade/fish within the FERC Project 
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Boundaries or any Duke Energy-owned peripheral strip, boat in the lake’s waters, etc., without 

having to obtain permission to do so.”).  

Thus, even if the presence of PCBs may limit Plaintiff’s right to consume fish caught at 

Lake Wateree, his alleged injury is no different in kind from any harm to other anglers in the 

general public. The testimony of Jones’s own expert, Dr. Greene, emphatically confirms this. She 

calculated fishing-related damage to members of the public in the counties surrounding Lake 

Wateree (i.e., people who are not waterfront property owners and therefore not class members) 

and found that those members of the public were damaged in precisely the same way, and in 

precisely the same amount, as Lake Wateree property owners. Greene Dep. at 22:11–24:3; 27:21–

28:19 (noting that the only difference between class member anglers and angling members of the 

public is where they live—the two groups experienced the same type of damage, at the same rate, 

and in the same amounts). 

Under South Carolina law, Jones does not have standing to sue for a public nuisance—

only the state does. As the Supreme Court observed in Belton, “[n]o person can maintain a private 

action for a mere public or common nuisance, for the reason that the exercise of such a right 

would lead to the great multiplicity of suits, and endless interminable litigation.” 115 S.E. at 591; 

id. at 590 (The “test of a public nuisance is… the possibility of annoyance to the public by 

invasion of its rights, the fact that it is in a public place and annoying to all who come within its 

sphere.” (citation omitted)); id. at 589 (“If the act claimed to have been noxious to the plaintiff 

constituted a public nuisance, the plaintiff can recover damages only upon the theory that the 

injury sustained by him was different not only in degree, but in kind, from that suffered by the 

public generally.”). “While a public nuisance cause of action can be used to remedy harms 

suffered by the public generally, typically only the State may assert this cause of action.” Carnival 

3:24-cv-01281-MGL       Date Filed 05/08/26      Entry Number 112-1       Page 34 of 40



 

31 

 

Corp. v. Historic Ansonborough Neighborhood Ass’n, 753 S.E.2d 847, 852 (S.C. 2014). Because 

Jones has presented evidence of nothing more than a possible public nuisance, summary judgment 

should be granted in Duke Energy’s favor. 

D. Plaintiff’s Nuisance and Negligence Claims Fail for a Further Independent 

Reason: Lack of Evidence that Duke Energy Caused Any PCBs to be Present 

in Lake Wateree’s Fish 

 

Both negligence and nuisance require proof of an unreasonable act taken by the defendant 

that caused the plaintiff’s injury. E.g., Hernandez v. Trawler Miss Vertie Mae, Inc., 187 F.3d 432, 

437 (4th Cir. 1999) (Drawing on common law principles to guide in the requirement of 

proving negligence, it is well understood that negligence is conduct which falls below the standard 

established by law for the protection of others against unreasonable risk of harm. (quotation marks 

and citation omitted)); Babb, 747 S.E.2d at 476 (“In order to rise to the level of an actionable 

nuisance, the interference or inconvenience must be unreasonable. The unreasonableness 

requirement reflects the unavoidable reality that persons must suffer some inconvenience and 

annoyance from their neighbors for modern life to carry on.” (quotation marks and citation 

omitted)). 

Here, no evidence whatsoever exists to support a finding that any unreasonable conduct by 

Duke Energy caused the PCBs in Lake Wateree’s fish. And Jones has no evidence that Duke 

Energy was aware, prior to the late 1970s, that mineral oil used in transformers could have been 

contaminated with PCBs. Supra § II(B)(7). Moreover, Jones has no evidence that any transformer 

oil was sprayed on Lake Wateree after 1970. Supra § II(B)(6).  

Indeed, Jones has no evidence of causation generally, a fact that is fatal even to his strict 

liability claim. Specifically, Jones has no forensic evidence connecting PCBs in Lake Wateree to 

any of the larvicides used (or allegedly used) on the lake in the Mosquito Control Program. Supra 
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§ II(B)(7). In particular, he has no evidence that any askarel or any PCB-contaminated transformer

oil was ever sprayed on Lake Wateree. Supra § II(B)(6). Nor can Jones argue that any PCBs “must” 

have come from Duke Energy’s MCP, since there are numerous known sources of PCBs in the 

area. Supra § II(C)(3). Because the evidence does not establish that Jones’s alleged injury (PCBs 

in Lake Wateree’s fish) was caused by any act attributable to Duke Energy—much less an 

unreasonable or negligent act—the Court should grant summary judgment in favor of Duke Energy 

as to the nuisance, negligence, and strict liability claims.  

E. All Claims Fail for a Final, Independent Reason: Plaintiff has no Evidence of

Damages

The record is bereft of any evidence of damages—an indispensable element of each of 

Jones’s claims. “As a general rule, the evidence should allow the court or jury to determine the 

amount of damages with reasonable certainty or accuracy.” Griffin v. Giovino, 920 S.E.2d 418, 

431 (S.C. App. 2025) (quoting Gauld v. O’Shaughnessy Realty Co., 671 S.E.2d 79, 85 (S.C. App. 

2008) (quotation marks omitted)).  

1. There is no evidence of lost rental or usable value of the Property, as

required by South Carolina law.

Under South Carolina law, Plaintiff can recover only lost rental value or usable value to 

the Property. Where pollution “results in a temporary or nonpermanent injury to real property, 

the injured landowner can recover the depreciation in the rental or usable value of the property 

caused by the pollution.” Gray v. Southern Facilities, Inc., 256 S.C. 558, 559 (1971) (emphasis 

added); see also Babb, 747 S.E.2d at 476 (holding that the lost rental value of property is the sole 

measure of temporary trespass and nuisance damages) 

The FAC alleges that Duke Energy has failed to remediate the presence of PCBs in Lake 

Wateree, and seeks “[a]n Order directing Defendants to provide funds to effectively monitor, 
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analyze and remediate continuing contamination throughout the impacted area.” FAC ¶¶ 24, 49, 

103, 104, Prayer for Relief ¶ D. And Jones has not presented any evidence that the alleged 

contamination cannot be remediated. There is no issue of fact here: any alleged injuries are 

temporary in nature. See AVX Corp. v. Horry Land Co., Inc., 686 F. Supp. 2d 621, 626 (D.S.C. 

2010). But Jones has not presented any evidence that the rental value of the Property has 

diminished nor that it is less usable than when he purchased it. To the contrary, Jones testified 

that no person has ever expressed to him that they would not rent the Property because of PCB 

contamination in Lake Wateree. Jones Dep. 77:21–24.  

Jones testified that he purchased the Property with the intent to use it for family 

gatherings, recreation, and fishing. Id. at 237:25–239:5. He further testified that the Property is 

still being used for family gatherings and some forms of recreation, including boating. Id. at 

239:6–11, 18–20. Jones has not fished in Lake Wateree since around 2021, when he read the 

Glover & Gunderson article. Id. at 133:20–23. However, he has continued to offer fishing 

equipment at the Property to his renters, id. at 190:14–191:4, and thus profits from the Property’s 

ongoing use for fishing. Jones has not presented any evidence that he has been damaged by his 

Property’s decrease in rental or usable value. Because Plaintiff has no evidence of the only 

damages recoverable for the temporary nuisance he has pled, summary judgment is required.  

2. Stigma damages are not recoverable under South Carolina law.

Instead of presenting evidence of lost rental or usable value, Jones relies on his experts to 

calculate a diminution in market value across the market generally. In the absence of physical 

impact to Jones’s Property or any required remediation of the Property, that diminution in market 

value is nothing other than alleged “stigma” arising from PCBs in the lake. Dr. Greene opined 

that “on average” the value of real property fronting Lake Wateree has declined by 12 percent. 
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Greene Dep. at 113:11–114:16. In the absence of physical impact to the Property, or any required 

remediation of the Property, the purported diminution in market value is nothing other than 

alleged “stigma” arising from PCBs in the lake. Stigma damages should not be recoverable under 

South Carolina law, as explained in Duke Energy’s Motion to Certify.  

3. Plaintiff’s diminution in value claim is also highly speculative.

Even if Jones had presented evidence of a permanent injury—which he has not—he would 

not be entitled to damages because he has not presented any evidence that the market value of his 

Property has diminished. In fact, property values have gone up. The Property was purchased by 

the Jones and Deal families in 2001 for $114,900. Supra § II(D)(2). It was subsequently appraised 

in April 2020 for $460,000. Supra § II(D)(2). Deborah and Dennis Phillips, former co-plaintiffs 

in this action, sold their Lake Wateree home in May 2025 for $635,000—more than twice what 

they paid for it in 2014—even with a disclosure to potential purchases regarding the Lake 

Wateree fish advisories. Deposition of Deborah Phillips, Mar. 27, 2026 (attached as Ex. 39), at 

43:21–44:12; Deposition of Dennis Phillips, Mar. 27, 2026 (attached as Ex. 40), at 47:7–48:11; 

Tachovsky Expert Report (attached as Ex. 41) (excerpted) at 19-20 (graphs showing market 

trends for Kershaw and Fairfield Counties); Tachovsky Dep. at 58:19-60:13. 

As noted above, Dr. Greene provided an opinion that “on average,” the value of real 

property fronting Lake Wateree has declined by 12 percent, but she developed that estimate not 

on the basis of any market data for real property around Lake Wateree. Instead, she reviewed 

studies performed by others on real property values at other sites across the country. E.g., id. at 

68:15–71:14. Dr. Greene unequivocally testified at her deposition that she had not provided any 

opinion as to the actual damages amount suffered by Jones, or any other specific property owner. 

Id. at 114:3–16; see also id. at 155:3–8 (“I’m not here to talk about any individual property 
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owner.”). Moreover, Greene’s testimony underscores the substantial amount of property and 

owner-specific information that would be needed to determine Jones’s—or any other owner’s—

piece of the pie, even if Plaintiff’s damages theory were tenable. Id. at 103:7–24 (confirming 

numerous facts she would require in order to determine any individual owner’s property value 

damages).  

“Neither the existence, causation nor amount of damages can be left to conjecture, guess 

or speculation.” Gauld, 671 S.E.2d at 85 (internal citation and quotation marks omitted). Jones 

has not presented any evidence that his Property’s value has actually diminished as a result of 

PCBs in Lake Wateree’s fish. For this reason as well, the Court should grant Duke Energy’s 

Motion for Summary Judgment and dismiss the FAC in its entirety.  

VI. CONCLUSION

For the foregoing reasons, Duke Energy respectfully requests that the Court grant its 

Motion for Summary Judgment, dismiss Plaintiff’s First Amended Complaint in its entirety, with 

prejudice, and grant such other and further relief as the Court deems just and proper. 
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Duke Energy Corporation and Duke Energy 
Carolinas, LLC, 
 
 Defendants. 
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03/20/2026 Jones, II, et al. vs Duke Energy Corp, et al. Jeff Lineberger 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF SOUTH CAROLINA 

COLUMBIA DIVISION 

Clyde Marcus Jones, II; Dennis Phillips, and 
Deborah Phillips, on behalf of themselves and 
all others similarly situated, 

Plaintiff, 

Pagel 

v. Civil Action No. 
3:24-cv-1281-MGL 

Duke Energy Corporation and Duke Energy 
Carolinas, LLC, 

Defendants. 

VIDEOTAPE 
DEPOSITION OF: JEFF LINEBERGER 

DATE: Friday, March 20, 2026 

TIME: 

TAKEN BY: 

9:41 a.m. through 11:56 a.m. 

Attorneys for the Plaintiff(s) 

COURT REPORTER: MADONNA M. FARRELL 
Registered Professional Reporter 
CaseViewNet Realtime Reporter 

NOTE: This transcript was not produced by 
artificial intelligence. 

www.DigitaIEvidenceGroup.com Digital Evidence Group 202-232-0646 
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03/20/2026 Jones, II, et al. vs Duke Energy Corp, et al. Jeff Lineberger 

Page 97 
Duke Energy has discharged PCBs into 1 

2 

3 

Lake Wateree. I do not believe Duke Energy 

has done that. 

4 BY MR. SHEHEEN: 

5 Q. Understood. 

6 A. Duke Energy is accountable for our actions 

7 underneath our licenses and permits. We are 

8 accountable to comply with those licenses and 

9 permits; no more, no less than what those permits 

10 say. 

11 Q. So if -- and bear with me, please. I'm 

12 trying to understand this hypothetical. 

13 If they were responsible for putting the 

14 PCBs there, would they be responsible for 

15 mitigating any associated harm? 

16 MS. DURANTE: Object to form. 

17 THE DEPONENT: PCBs are in our 

18 environment from many, many different 

19 potential uses. And you're talking about a 

20 watershed at Lake Wateree that's 4,750 

21 square miles. That's bigger than Rhode 

22 Island and Delaware added together. 

23 So Duke Energy is accountable and 

24 responsible for its permits and its licenses 

25 and the things we do thereunder. 
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03/20/2026 Jones, II, et al. vs Duke Energy Corp, et al. Jeff Lineberger 

Page 101 
1 CERTIFICATE OF REPORTER 

2 I, Madonna M. Farrell, Registered 

3 Professional Reporter and Notary Public in and for 

4 the State of North Carolina, do hereby certify that 

5 the deponent was duly sworn by me to testify to the 

6 truth, and that the above deposition was recorded 

7 stenographically by me and transcribed through 

8 computer-aided transcription by me to the best of 

9 my ability. 

10 I FURTHER CERTIFY that the foregoing 

11 transcript is a true and correct transcript of the 

12 testimony given by the said witness at the time and 

13 place specified. 

14 I FURTHER CERTIFY that I am neither attorney 

15 or counsel for, nor related to or employed by any 

16 of the parties to the action in which this 

17 deposition is taken, or financially interested in 

18 this action. 

19 

20 

21 

22 

23 

24 

25 

IN WITNESS WHEREOF, I have set my hand and 

seal this 25th of March, 2026. 

NOTE: 

;1/{l},,&fi,1<'<-,,1-~ 

Madonna M. Farrell 
Registered Professional Reporter 
Notary Public 
My commission expires 
January 21, 2029 

This transcript was not produced by 
artificial intelligence . 

www.DigitalEvidenceGroup.com Digital Evidence Group 202-232-0646 
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Bob Barden March 13, 2026
Jones, Clyde Marcus II v. Duke Energy Corporation and Duke Energy Carolinas, LLC

1          IN THE UNITED STATES DISTRICT COURT

         FOR THE DISTRICT OF SOUTH CAROLINA

2                   COLUMBIA DIVISION

3  Clyde Marcus Jones, II, on behalf of himself and

 all others similarly situated,

4

             Plaintiffs,

5

        vs.       Case No. 3:24-cv-01281-MGL

6

 Duke Energy Corporation and Duke Energy Carolinas,

7  LLC,

8              Defendants.

9

10  VIDEOTAPED TELECONFERENCE

11  DEPOSITION OF:   BOB BARDEN

12  DATE:            Friday, March 13, 2026

13  TIME:            9:10 a.m.

14  TIME ENDED:      12:40 p.m.

15  LOCATION:        Duke Energy Operations Center

                  217 Craigh Manor Road

16                   Lancaster, South Carolina

17  REPORTED BY:     YVONNE R. THURSTON-BOHANNON

                  Registered Merit Reporter,

18                   Certified Realtime Reporter

19

20

21

22

23

24

25
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Bob Barden March 13, 2026
Jones, Clyde Marcus II v. Duke Energy Corporation and Duke Energy Carolinas, LLC

1  University of South Carolina.  When I finished

2  there, I went back to -- got my master's degree at

3  Eastern Tennessee State University in Johnson City,

4  Tennessee.

5         Q.   What degree did you get from the

6  University of South Carolina?

7         A.   It was a BA degree in mar -- marketing.

8         Q.   What year was that?

9         A.   '64.

10         Q.   Then you got your master's at East

11  Tennessee State?

12         A.   Right, uh-huh, in Johnson City.

13         Q.   What was your master's degree in?

14         A.   Environmental health.

15         Q.   What year was that?

16         A.   '71.

17         Q.   In addition to getting those degrees

18  from University of South Carolina and from East

19  Tennessee State, have you ever received any other

20  registrations or certifications?

21         A.   Yeah, I'm a registered sanitarian.  I

22  was.  I let it lapse now because I'm too old to be

23  in there, but in the state of South Carolina, the

24  state of North Carolina and the National

25  Association of Environmental Health Workers.
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Bob Barden March 13, 2026
Jones, Clyde Marcus II v. Duke Energy Corporation and Duke Energy Carolinas, LLC

1         Q.   What did you have to do to get a

2  certification as a registered sanitarian?

3         A.   Finish different grades of school,

4  short courses, and be able to demonstrate your

5  knowledge of the different programs.

6         Q.   And did you ever hold any other

7  certifications or registrations in addition to

8  that?

9         A.   Well, different safety certifications,

10  you know, that -- that Duke required us to get, you

11  know, but not -- you know, CPR and that kind of

12  stuff, medical stuff for safety.

13         Q.   And have you ever had any additional

14  courses after your master's program in insects,

15  mosquitos or anything like that?

16         A.   Oh, yeah.  I went to -- took a short

17  course in Florida -- well, it wasn't short.  It was

18  two weeks -- on mosquito identification at

19  University of Florida, and I went to Atlanta two or

20  three different times taking different short

21  courses on mosquitos and other insects.

22         Q.   Do you know what the North Carolina

23  Mosquito and Vector Control Association is?

24         A.   Oh, yes, sir.  I was president one year

25  of that association.
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Bob Barden March 13, 2026
Jones, Clyde Marcus II v. Duke Energy Corporation and Duke Energy Carolinas, LLC

1         Q.   Tell us what that association -- the

2  North Carolina Mosquito and Vector Control

3  Association, tell us what that is.

4         A.   It's a group of mosquito control

5  workers that get together annually, and then they

6  have newsletters put out on updates of different

7  pesticides or herbicides, methods of applications.

8         Q.   When were you president of the North

9  Carolina Mosquito and Vector Control Association?

10         A.   It had to be -- I don't know for sure,

11  but I would say '77 or '8, somewhere back in there.

12         Q.   I'd like to just talk a little bit

13  about your job history.  So --

14         A.   What now?

15         Q.   Your job history.

16         A.   Job history, okay.

17         Q.   And I'm glad that you asked me to speak

18  up.

19         A.   Okay.

20         Q.   So if there's anything that you're not

21  hearing --

22         A.   Okay.  Well, I'll have to ask you again

23  because I am hard of hearing.

24         Q.   Yeah, I'm not at all upset --

25         A.   Okay.
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Bob Barden March 13, 2026
Jones, Clyde Marcus II v. Duke Energy Corporation and Duke Energy Carolinas, LLC

1         Q.   -- if you have to ask me to repeat

2  myself --

3         A.   Okay.

4         Q.   -- so don't worry about that.

5              Job history is what I wanted to talk

6  about.  What was your first job coming out of grad

7  school -- no, let me go back.

8              What was your first job coming out of

9  University of South Carolina?

10         A.   I worked at -- I was assistant manager

11  at the West Columbia sports shop in -- in Columbia,

12  boat and motor outfit.

13         Q.   Where did you work after that?

14         A.   I went to Lexington County health

15  department in -- which is the county next to

16  Columbia.  I worked as an environmental health

17  worker there, environmental sanitarian they called

18  it, inspecting restaurants and septic tanks and

19  dairy farms and everything the environmental health

20  group does.

21         Q.   Was that a position with Lexington

22  County, the county government?

23         A.   The county, yeah, uh-huh.

24         Q.   When did you start there in the

25  environmental department at Lexington County?
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Bob Barden March 13, 2026
Jones, Clyde Marcus II v. Duke Energy Corporation and Duke Energy Carolinas, LLC

1         A.   '67 I think.  And I left there -- they

2  transferred me to the state Board of Health in

3  Columbia.

4         Q.   When did that happen?

5         A.   Let's see.  I went to -- back to school

6  in -- somewhere '66, '67, somewhere in that

7  neighborhood.

8         Q.   And when you were at the South Carolina

9  Board of Health, were you in any particular

10  department?

11         A.   I worked for the director of

12  environmental health, Mr. Carl Fox, and before him,

13  Mr. Charles Corley.  I worked for them, and more or

14  less I call it troubleshooting.  If they had a

15  problem in another county or somewhere, I would go

16  listen to them and try to get a resolution of the

17  problem they were having.

18         Q.   How long did you work at the South

19  Carolina Board of Health?

20         A.   Let's see.  I went back to school in

21  '70.  I was still there in '70.  And I -- it was

22  end of December or the first of January of '73 I

23  started with Duke Power.

24         Q.   Okay.  Who hired you at Duke Power in

25  January of 1973?
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Bob Barden March 13, 2026
Jones, Clyde Marcus II v. Duke Energy Corporation and Duke Energy Carolinas, LLC

1         A.   Well, my immediate boss was George

2  Swearingen at Duke.

3         Q.   Had you known him previously?

4         A.   Oh, I had known him -- I had known him

5  for you years through the South Carolina

6  Environmental Health Association, South Carolina

7  Mosquito Control Association.

8         Q.   So how did it come about -- if you

9  could just tell us how it came about that you got

10  hired on at Duke.

11         A.   Well, he was wanting a -- a qualified

12  assistant in his department, and he knew that I had

13  worked with mosquitos and other environmental

14  health problems over the years, and I -- I fit the

15  bill, I reckon, so he offered me a job.

16         Q.   And when did you actually start?  Was

17  it January of 1973?

18         A.   Correct.  It was January '73.  I don't

19  know if it was the 1st or the 2nd.  The first week

20  anyway.

21         Q.   And what was your first job there at

22  Duke starting in January 1973?

23         A.   Well, I was assistant manager of the

24  environmental health department, but you talking

25  about daily duties or -- or --
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Bob Barden March 13, 2026
Jones, Clyde Marcus II v. Duke Energy Corporation and Duke Energy Carolinas, LLC

1         Q.   So, yeah, your title was assistant

2  manager of environmental health?

3         A.   Right.

4         Q.   What were your daily duties when you

5  first started --

6         A.   Oh.

7         Q.   -- in January?

8         A.   Oh, when I first started, I had to

9  learn the system.  I went with the different --

10  what the job was on -- Mr. Swearingen was on.  Doc

11  Boldridge went with us with a few times, and he was

12  getting on up in age then.  I worked with the

13  district people in Duke, district managers.  I went

14  to different steam stations and hydro stations.

15         Q.   You mentioned Dock Boldridge.  Was that

16  Dr. Frank Boldridge?

17         A.   Right.  Frank Moon Boldridge.  And he

18  was getting real elderly whenever I came on, but he

19  had run the program since '23 I believe.  I believe

20  it was '23 or '24.  And he started the mosquito

21  control program for Duke back then.

22         Q.   So what sort of activities did

23  Mr. Swearingen have you do to get you trained and

24  oriented?

25         A.   Visit all the lakes, visit all the
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Bob Barden March 13, 2026
Jones, Clyde Marcus II v. Duke Energy Corporation and Duke Energy Carolinas, LLC

1  were breeding in the lake basin or if they were

2  breeding in an artificial container at her home and

3  explain to them how the mosquito cycle works and --

4  I -- I met numerous residents around all the lakes.

5         Q.   And how frequently would you have that

6  type of personal interaction with neighbors around

7  the lakes?

8         A.   Several times a week sometimes and

9  several times a day sometimes.  It just depends on

10  the -- the weather and the situation, you know.

11         Q.   And -- and these interactions with the

12  neighbors around the lakes, were you able to

13  understand whether they were appreciative of what

14  Duke Energy --

15         A.   Oh, they were very much appreciative,

16  yeah.

17              MS. FICKLING:  I -- I'm so sorry.

18  Objection to form.

19  BY MR. LONG:

20         Q.   I'll just ask you to explain a little

21  bit more about that.  Why do you say that the

22  people around the lakes were appreciative of the

23  Duke Energy mosquito control program?

24              MS. FICKLING:  Objection to form.

25              Go ahead.
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Bob Barden March 13, 2026
Jones, Clyde Marcus II v. Duke Energy Corporation and Duke Energy Carolinas, LLC

1  BY MR. LONG:

2         Q.   You can go ahead.

3         A.   Okay.  Well, one thing, it would reduce

4  the nuisance mosquitos after our conversation.  If

5  I found they were breeding on their property or the

6  lake property, I could direct the crews to

7  larvicide this cove or this area, aquatic plant,

8  you know, habitat within that -- that area.

9              In fact, one guy I remember I was going

10  on vacation to Florida one time, and there was a

11  guy on Lake Wateree.  He and his wife -- I didn't

12  know they were going or anything.  We happened to

13  be at a rest stop down in this end of Florida and I

14  heard somebody say, "Bob," and I looked around and

15  it was that guy that lives on Lake Wateree.  He

16  recognized me, you know.  Of course he wanted to

17  know where I was going.  And I introduced my family

18  to him, you know.

19              He said, "I appreciate all y'all do,

20  you know, around -- around the lake for us, the

21  residents."

22              That's just one example.  But he's dead

23  now.  That old man, he died, I don't know, 20, 25

24  years ago.

25         Q.   This -- this resident that called out
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1  to you --

2         A.   Yeah.

3         Q.   -- in the rest stop in Florida --

4         A.   Uh-huh.

5         Q.   -- that lived on Lake Wateree, tell me

6  more about what exactly you recall him saying.

7         A.   What --

8              MS. FICKLING:  Object to the form.

9  BY MR. LONG:

10         Q.   Yeah.  What do you recall him saying?

11         A.   Wait a minute.  Why I was what now?

12         Q.   Yeah, what did he say to you?  What did

13  he say to you?

14              MS. FICKLING:  Objection to the form.

15              THE WITNESS:  Oh, he just said --

16              MS. FICKLING:  Go ahead.

17              THE WITNESS:  -- "Where are you going?

18  You know, where are you headed?"

19              And I told him we were going down to

20  Disney World, and he said -- I forget where he said

21  they were going.  Somewhere down below there, Miami

22  or somewhere.

23              And we just got to talking about things

24  back home, and he said, "Any time you need

25  anything, come to the house.  If you on the lake
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1  and break down, come to the house and I'll try to

2  help you," or -- or whatever, you know.  And he was

3  appreciative of the -- the mosquito crew down there

4  that did the larviciding for us.

5  BY MR. LONG:

6         Q.   Were there other people around the

7  lakes that would try to work with you or the

8  mosquito crews to let the mosquito crews do their

9  jobs?

10         A.   Sure.  Yeah, there were several --

11  there was a lady up on the Singleton Creek that it

12  was almost an inaccessible place from the lake to

13  get to the area that we needed to spray, but it was

14  still within the lake boundary, the high watermark,

15  and she said, "Any time y'all need to come park in

16  my yard, if you need water, the spigots are right

17  there.  The well is on all the time.  Go do -- do

18  your spraying, do whatever you need to do," and --

19         Q.   I think you told me a story at one

20  point about somebody mentioning to you that he was

21  concerned about hopping mosquito tadpoles.

22         A.   Yeah.

23         Q.   Do you remember that story?

24         A.   Yeah.  I had a call --

25              MS. FICKLING:  Objection -- I'm so
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1  And he was appreciative of -- of that.  Then I

2  never heard anymore about the hopping mosquito

3  tadpoles after that, but I thought that was funny.

4  BY MR. LONG:

5         Q.   Was it unusual for you to be getting

6  calls from neighbors from lakes like Lake Wateree

7  asking for the spray?

8         A.   Oh, yeah.  Yeah.  If they didn't see

9  the boat -- they might not have been home or they

10  might have been in the back of the house when the

11  spray crew came by.  But we didn't spray everywhere

12  on the lake.  We only sprayed select areas of

13  mosquito habitat and -- but still when the boat

14  went by in the early days, they were spraying --

15  they sprayed water all the time and we could blend

16  in the insecticide as we needed it in a certain

17  area.  So we may go a mile up the shoreline and be

18  spraying water.

19              Some people would think, "Hey, man,

20  they're spraying the whole shoreline," you know,

21  but, in fact, we were just spraying water because

22  the little engines -- I don't know if you're

23  familiar with a small gasoline engine, but if it

24  running hour after hour, they get hot, and if you

25  turn it off, it's hard to get started back up,
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1  sometimes.

2              So we would -- we learned just to run

3  the spray engine pumping water.  When we got to the

4  area that needed larvicide, we had a valve we

5  just -- that the crews would just crack that valve

6  and blend in the -- the insecticide with the water,

7  you know.  And if they -- a lot of the landowners

8  or property owners, if they didn't see us spraying,

9  they would call, you know, "Last week -- y'all

10  didn't come by last week," but it could be they had

11  gone to the grocery store or they had gone back to

12  the bathroom and didn't see us when we came by, I

13  don't know, but we had a routine we tried to get

14  around every eight to ten days to break the

15  lifecycle of mosquito larva.

16         Q.   How frequently do you recall getting

17  these messages or telephone calls from neighbors

18  asking for the spraying for mosquitos?

19         A.   Of course during the summer it was

20  more.  And I'd say July and August were the biggest

21  times that people would -- would call in.  But,

22  there again, it -- it wasn't always lake breeders,

23  and then some weeks we'd be -- we'd get a call a

24  day, sometimes two or three a day to come -- come

25  check.
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1              The weather had a lot to do with how

2  many calls we got.  The hotter it was, the kids out

3  of school, all of them on the lake playing, the

4  parents would, you know, be more likely to call in.

5  The children wouldn't call, but their parents would

6  or grandparents would.

7         Q.   Sure.

8              So you've told us about the ways that

9  the mosquito control program at Duke would work

10  with the neighbors to the lakes.  I want to shift

11  to a different topic.

12         A.   Okay.

13         Q.   Did you all in the mosquito control

14  program also work with any of the state officials?

15         A.   Oh, yeah.  Yeah.

16         Q.   How so?

17         A.   Dr. Elliott Williams was in Columbia,

18  the state Board of Health, and he was an

19  entomologist for South Carolina over the whole

20  state, and he would at times come ride the boat

21  with me to look at the areas.  He went at least

22  once a year to ride all the lakes in South Carolina

23  for me to show him the areas we were spraying and

24  how were we doing it.

25              And Noah Newton was probably the last
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1              MS. FICKLING:  Objection to form.

2  BY MR. LONG:

3         Q.   Go ahead.

4              MS. FICKLING:  Go ahead.

5              THE WITNESS:  We had a letter -- or

6  George Swearingen had a letter when I went to work

7  and showed it to me from the commandant of the

8  Coast Guard on approving us using diesel fuel for a

9  larvicide.  It -- so we had -- he had that letter.

10  I can still see it on the -- up above his visor in

11  the front of that old green Chevrolet he used to

12  drive.

13              And if people would question, "Well,

14  why you spraying oil on the water?" here's a letter

15  from the commandant of the Coast Guard authorizing

16  us to do that.  It was the best mosquito larvicide

17  known at the time.

18  BY MR. LONG:

19         Q.   And -- and what about the -- the state

20  health officials in South Carolina, for example?

21         A.   Oh, yeah.  Elliott Williams was -- he

22  was aware of what we were using.  Frank Arnold

23  before him.  We were aware of all the methods we

24  were using.

25         Q.   Do you know who Dr. H. W. Brown was?
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1  Does that name ring a bell?

2         A.   Yeah, Brown, he was one of our

3  consultants.

4         Q.   Tell -- tell us about what he did,

5  Dr. Brown, as a consultant.

6         A.   Now, George -- he was on board as a

7  consultant before I came to work, but he would come

8  down -- he lived in Kentucky as well as I remember,

9  and he would come down and spend a week -- at least

10  a week, sometimes two weeks with George and I, and

11  he wanted to go on all the reservoirs, the ones

12  that we sprayed and the ones that we didn't spray.

13              He would want us to ride in the

14  different areas that we were spraying, and he would

15  give us ideas or his suggestions on, "Yes, that's a

16  good idea to do it like you're doing it."

17              But very few areas did he not agree

18  with us on what needed spraying.  And he would take

19  samples of mosquitos, mosquito larva and verify

20  what we were seeing, make sure we were identifying

21  them correctly.

22         Q.   And did you ever discuss with him what

23  sort of product was being sprayed to control the

24  mosquitos?

25         A.   Oh, yeah.  Well, back in the early
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1  days, see, all it was was number two diesel fuel,

2  and then it graduated because -- and things have

3  changed I'm sure now from whenever I left the

4  company.  They got new developments every year, you

5  know, a new product comes out, and they -- they

6  were familiar with what we used.  They went along

7  with BTI -- change to BTI.

8              We even used -- there was a product

9  called Arosurf that we used briefly, not a whole

10  lot of that because of the cost of it.  That was

11  known about the time and it was going from diesel

12  fuel to BTI.  There was a prod -- like I said,

13  Arosurf was one.

14              Altosid, we used some of that.  It

15  comes in pellets.  I don't know how to explain it.

16  Little -- bigger -- about a little quart.  But they

17  were dark brown, and they had them going for so

18  many square feet of surface area.  You'd throw in a

19  long and slow -- slow release herbicide, but we

20  didn't use this out in the open water.  It had to

21  be in a cutoff or a pothole or something like that.

22              We could put one tablet in a pothole as

23  big as this room and it would control the larva

24  for -- till the water drained completely out or up

25  to two weeks, and then we'd go back and just throw
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1  them wiggling in the water, and they get to the top

2  and rest.

3              What they're doing then is putting the

4  air tube up into the oxygen above the lake water or

5  wherever the water source is, but that breathing

6  tube is covered, if you put them under a

7  microscope, with microscopic hairs on them, and as

8  soon as that larva penetrates that sheen on the

9  water, it clogs all that -- hairs just clog and a

10  mosquito can't breathe.  It suffocates him, and

11  that's what kills the larva.

12              If you kill the larva, he can't pupate,

13  and if he can't pupate, he can't emerge as an

14  adult.

15         Q.   So what exactly is it about the number

16  two diesel fuel that when it gets sprayed that fits

17  into that process?

18         A.   It puts --

19              MS. FICKLING:  Objection to form.

20              Go ahead.

21              Basis.

22              Go ahead.

23  BY MR. LONG:

24         Q.   Go ahead.

25         A.   Okay.  It puts a thin film on the water
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1  that will stay there and depending on the

2  weather -- if it's hot, June, July, August, it will

3  be gone in a couple of hours.  It evaporates.  But

4  in that -- in the meantime that mosquito larva

5  that's in the water is going to come to the top to

6  breathe and it goes -- stick his air tube up into

7  that diesel fuel and it's going to clog all of the

8  hairs, just (indicating).  It will shut down its

9  breathing mechanism.

10         Q.   Does it suffocate?

11         A.   Suffocate the mosquito larva, yeah,

12  uh-huh.

13              But the BTI now worked in a different

14  way.  It was a stomach poison just for mosquitos.

15  You could take the BTI and put a handful in a

16  beehive and it won't affect the bees at all, but

17  mosquito larva -- it's specific for mosquito

18  larvas.

19         Q.   Okay.  So I want to go back to, you

20  know, what you were doing in your role on the

21  mosquito control program starting back in the early

22  days of 1973 when you were --

23         A.   Uh-huh.

24         Q.   -- working then.  What was the spraying

25  season?
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1  the mosquito control program?

2         A.   We used those little Altosid pellets,

3  like I said, we'd throw out at wash-ups or

4  contained area.  So a water pool as big as this

5  table or this room.  Altosid, A-L-T-O-S-I-D, I

6  believe is the pellet.

7         Q.   So other than the Altosid pellet, the

8  number two diesel fuel, and the Arosurf, was there

9  anything else to your knowledge that was used in

10  the mosquito control program?

11         A.   No, sir.

12              MS. FICKLING:  Objection to form.

13  BY MR. LONG:

14         Q.   Did you ever use any material that you

15  understood had PCBs in it --

16         A.   Uh-uh.

17         Q.   -- as a product in the mosquito control

18  program?

19         A.   No, sir.

20         Q.   So the -- we talked about the -- the

21  budget process --

22         A.   Uh-huh.

23         Q.   -- for getting the budget money

24  together for the product that was used.  We talked

25  about the delivery --
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1  didn't matter what time of day or night.  George

2  and I rotated days or weeks of who would get to

3  call at night, you know.  I'd hate to hear the

4  phone ring after midnight.

5              So I -- I would tell my wife, I said,

6  "Well, that must be another oil spill somewhere."

7  Sure enough.

8         Q.   Was this for any kind of oil or just

9  certain kinds of oil?

10         A.   Any -- any kind of oil that -- that hit

11  the ground, in a ditch or -- that could put a sheen

12  on the water -- on the navigable waters of the

13  United States.

14         Q.   So here's my question.  If you had to

15  report any small amount --

16         A.   Uh-huh.

17         Q.   -- like a teaspoon as you --

18         A.   Right.

19         Q.   -- just mentioned, any kind of oil

20  being a sheen on the water, then what's the

21  difference between that and spraying number two

22  diesel fuel in your mind on the lake?

23         A.   Well --

24              MS. FICKLING:  Object to the form.

25              THE WITNESS:  -- George had a letter
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1  from the commandant -- I think that was the name of

2  one of the top dogs in the Coast Guard.  He had a

3  letter authorizing Duke Power to spray number two

4  diesel fuel as a larvicide for mosquitos, whatever

5  we needed in certain areas.  And George kept that

6  area above his visor, his car right there, so if

7  anybody was to say, "Hey, why are y'all spraying

8  oil on the water?  I see a sheen," he would pull a

9  letter out that "So-and-So gave us express

10  permission -- permission to use number two diesel

11  fuel."

12              MR. LONG:  Thank you, Mr. Barden, for

13  your time.  I have no questions.  Counsel for the

14  plaintiffs, Ms. Fickling, is likely to have

15  questions for you.

16              THE WITNESS:  Okay.

17              MS. FICKLING:  I do.  So why don't we

18  take just a little bit of a break and we'll

19  figure -- we'll figure the volume out.

20              THE WITNESS:  I'm sorry, y'all might

21  have to interpret that for me, but I can't

22  understand.

23              MR. LONG:  Yeah, we're off the record.

24              THE VIDEOGRAPHER:  The time is now

25  11:30 -- 11:53 -- 33.  Excuse me.  We are off the
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