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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS 
 NINTH JUDICIAL CIRCUIT 
COUNTY OF BERKELEY CASE NO. 2019-CP-08-______ 

 
SOUTH CAROLINA PUBLIC SERVICE 
AUTHORITY,  
    Plaintiff, 
 
v.  
 

SOUTH CAROLINA STATE FISCAL 
ACCOUNTABILITY AUTHORITY - 
INSURANCE RESERVE FUND, 
ASSSOCIATED ELECTRIC & GAS 
INSURANCE SERVICES, INC., and 
ENERGY INSURANCE MUTUAL, LTD.,  
 
    Defendants. 

 
 
 
 
 

WRIT OF SUMMONS  
(DECLARATORY JUDGMENT) 

 

  
TO THE ABOVE-NAMED DEFENDANTS: 

 
YOU ARE HEREBY SUMMONED and required to answer the Complaint in this action, 

a copy of which is served upon you herewith, and to serve a copy of your answer to said Complaint 

on the undersigned at their offices, DUFFY & YOUNG, LLC, 96 Broad Street, Charleston, South 

Carolina 29401, within thirty (30) days after the service hereof, exclusive of the day of such 

service.  If you fail to answer the Complaint within the time aforesaid, Plaintiff in this action will 

apply to the Court for judgment by default to be rendered against you for the relief demanded in 

the Complaint. 
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      Respectfully submitted, 

 
/s/ Brian C. Duffy    
Brian C. Duffy (SC Bar No. 16247) 
bduffy@duffyandyoung.com 
Julie L. Moore (SC Bar No. 78677) 
jmoore@duffyandyoung.com 
Blake A. McKie (SC Bar No. 80198) 
bmckie@duffyandyoung.com  
DUFFY & YOUNG LLC 
96 Broad Street 
Charleston, SC  29401 
(843)720-2044 Telephone 
(843)720-2047 Fax 

 
Attorneys for Plaintiff 
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS 
 NINTH JUDICIAL CIRCUIT 
COUNTY OF BERKELEY CASE NO. 2019-CP-08-______ 

 
SOUTH CAROLINA PUBLIC SERVICE 
AUTHORITY,  
    Plaintiff, 
 
v.  
 

SOUTH CAROLINA STATE FISCAL 
ACCOUNTABILITY AUTHORITY - 
INSURANCE RESERVE FUND, 
ASSSOCIATED ELECTRIC & GAS 
INSURANCE SERVICES, INC., and 
ENERGY INSURANCE MUTUAL, LTD.,  
 
    Defendants. 

 
 
 
 
 

COMPLAINT 
(DECLARATORY JUDGMENT) 

 

 
COMES NOW Plaintiff South Carolina Public Service Authority (“Santee Cooper” or 

“Plaintiff”) and states as follows: 

PARTIES AND JURISDICTION 

1. Plaintiff Santee Cooper is a body corporate and politic created by the South 

Carolina General Assembly, S.C. Code Ann. § 58-31-10, et seq., with its principal place of 

business in Berkeley County, South Carolina. 

2. Defendant South Carolina Insurance Reserve Fund (“IRF”) is a division of the 

South Carolina State Fiscal Accountability Authority, which is an agency of the State of South 

Carolina and maintains its principal place of business in Richland County, South Carolina.    

3. Defendant Associated Electric & Gas Insurance Services Limited (“AEGIS”) is a 

corporation, incorporated and existing under the laws of Bermuda with its principal place of 

business in New Jersey.  AEGIS is authorized as an insurer in South Carolina and has been present 

and doing business in South Carolina at all times relevant to this action.   
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4. Defendant Energy Insurance Mutual Limited (“EIM”) is a corporation, 

incorporated and existing under the laws of Barbados with its principal place of business in Florida.  

EIM is authorized as an insurer in South Carolina and has been present and doing business in South 

Carolina at all times relevant to this action.   

5. Jurisdiction and venue are proper in this Court.   

6. Pursuant to the September 11, 2019 Order of the South Carolina Supreme Court, 

this action pertains to the V.C. Summer Nuclear Project and is to be assigned to the Honorable 

Jean Hoefer Toal.  See Exhibit A: September 11, 2019 Order. 

FACTUAL ALLEGATIONS 

7. In 2017, Santee Cooper was named as a defendant in four lawsuits alleging claims 

arising out of the decision to suspend construction of two nuclear reactors, Units 2 and 3, at the 

V.C. Nuclear Facility in Jenkinsville, South Carolina (collectively, the “2017 Actions”): 

a. Jessica S. Cook v. South Carolina Public Service Authority, et al., filed on August 23, 

2017, in the Court of Common Pleas for the County of Hampton, State of South 

Carolina, Case No. 2017-CP-25-00348, and amended via Fifth Amended Complaint 

filed on July 25, 2019 (the “Cook Action”); 

b. Chris Kolbe, et al. v. South Carolina Public Service Authority, et al., filed on August 

23, 2017, in the Court of Common Pleas for the Ninth Circuit for the County of 

Berkeley, State of South Carolina, Case No. 2017-CP-08-02009 (the “Kolbe Action”); 

c. Hope Brown, et al. v. South Carolina Public Service Authority, et al., filed on 

September 8, 2017, in the Court of Common Pleas for the Fifth Circuit for the County 

of Richland, State of South Carolina, Case No. 2017-CP-40-05409 (the “Brown 

Action”); 

d. Christine Delmater, et al. v. The State of South Carolina, et al., with the Second 

Amended Complaint filed on November 7, 2017, in the United States District Court for 

the District of South Carolina, Case No. 3:17-cv-02563 (the “Delmater Action”). 
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8. The Kolbe, Brown, and Delmater Actions have since been dismissed without 

prejudice. 

9. On or about April 23, 2018, Santee Cooper was named as a defendant in an 

amended class-action complaint captioned Timothy Glibowski, et al. v. SCANA Corporation, et 

al., filed in the United States District Court for the District of South Carolina, Case No. 9:18-cv-

00273.  A third amended complaint was filed on July 30, 2019 (the “Glibowski Action”).  

10. On February 28, 2018, an answer was filed in the Cook Action by defendant 

Central Electric Power Cooperative, Inc. asserting cross-claims against Santee Cooper.  Amended 

cross-claims were filed on August 9, 2019 (the “Central Cross-Claims”).  

11. On June 11, 2018, an amended answer was filed in the Cook Action by defendant 

Palmetto Electric Cooperative, Inc. asserting cross-claims against Santee Cooper (the “PEC Cross-

Claims”). 

12. The 2017 Actions, the Cook Action, the PEC Cross-Claims, the Central Cross-

Claims, and the Glibowski Action are collectively referred to as the Underlying Actions.  See 

Exhibit B: Complaints. 

THE INSURANCE RESERVE FUND POLICY 

13. Plaintiff was insured under Tort Liability Insurance Policy No. T112030018 issued 

by the Insurance Reserve Fund, for the period of January 1, 2017 through January 1, 2018 (the 

“IRF Policy”), a copy of which is attached as Exhibit C.   

14. Plaintiff properly notified the IRF of the Underlying Actions.   

15. Defendant IRF has denied coverage for the Underlying Actions and refused to 

defend and indemnify Plaintiff.   
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16. In denying coverage, Defendant IRF stated, “[f]or coverage to apply, a cause of 

action within the Complaint must meet our policy definition of property damage or personal 

injury.” 

17. The IRF Policy defines “property damage” to mean:  

(1) physical injury to or destruction of tangible property which occurs during the 
policy period, including the loss of use thereof at any time resulting therefrom, or 
(2) loss of use of tangible property which has not been physically injured or 
destroyed provided such loss of use is caused by an occurrence during the policy 
period. 
 
18. In denying coverage, Defendant IRF stated, “we do not believe there has been an 

occurrence since the alleged incident did not result in physical injury or (tangible) property 

damage.”  

19. The IRF Policy defines “occurrence” to mean “an accident, including continuous 

or repeated exposure to conditions, which result in personal injury or property damage neither 

expected nor intended from the standpoint of the insured.” 

20. The pleadings demonstrate that the claims in the Underlying Actions seek damages 

due to alleged tangible property damage caused by an “occurrence” as defined by the IRF Policy.  

See Exhibit B: Complaints.  Allegations in the Cook Action demonstrating an “occurrence” include 

but are not limited to: 

a. The allegation that, “by 2010, natural gas prices had stabilized and legislation 

surrounding carbon emissions had stalled . . . .”  See Cook Action, ¶ 40. 

b. The allegation that, “the Project was plagued by a litany of delays, cost 

increases, and setbacks.”  See Cook Action, ¶ 47. 

c. The allegation that, “[d]espite making promises and representations to the 

contrary, [Santee Cooper never] received from the Project contractors an 

‘integrated project schedule’ (“IPS”) for the Project, the master planning 

document needed to coordinate the materials, work, scheduling, and costs 
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associated with such a large, complicated construction project.” See Cook 

Action, ¶ 52(a). 

d. The allegation that, “[a]s Santee Cooper attempted to rid itself of a large portion 

of the Project, SCE&G, led by Marsh, prevented the sale[.]” See Cook Action, 

¶ 52(c). 

21. Each of the allegations detailed in Paragraph 20 alleges tangible property damage 

neither expected nor intended from the standpoint of Santee Cooper and is an “occurrence” as 

defined by the IRF Policy.   

22. The discovery conducted also demonstrates that the claims in the Underlying 

Actions seek damages due to alleged tangible property damage caused by an “occurrence” as 

defined by the IRF Policy.  

THE AEGIS POLICY 

23. Plaintiff is also insured under Excess Policy No. XL5055806P issued by AEGIS, 

for the claims-made period of December 31, 2016 through December 31, 2017 (the “AEGIS 

Policy”), a copy of which is attached as Exhibit D.  

24. Plaintiff properly notified Defendant AEGIS of the Underlying Actions.   

25. Defendant AEGIS has denied coverage for the Underlying Actions and refused to 

defend and indemnify Plaintiff.   

26. The AEGIS Policy defines “property damage” to mean: 

(1) physical damage to or destruction of tangible property which occurs during the 
coverage, including the loss of use thereof at any time resulting therefrom; or (2) 
loss of use of tangible property which has not been physically injured or destroyed 
provided such loss of use is caused by an occurrence during the coverage period. 
 
27. The AEGIS Policy defines “occurrence” to mean “an accident, event or continuous 

or related exposure to conditions neither expected nor intended from the standpoint of the insured.” 
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28. As detailed above in Paragraph 20, the pleadings demonstrate that the claims in 

the Underlying Actions seek damages due to alleged tangible property damage caused by an 

“occurrence” as defined by the AEGIS Policy.   

29. Each of the allegations detailed in Paragraph 20 alleges tangible property damage 

neither expected nor intended from the standpoint of Santee Cooper and is an “occurrence” as 

defined by the AEGIS Policy.   

30. The discovery conducted also demonstrates that the claims in the Underlying 

Actions seek damages due to alleged tangible property damage caused by an “occurrence” as 

defined by the AEGIS Policy.  

THE EIM POLICY 
 

31. Plaintiff is also insured under Excess Policy No. 253612-16GL issued by EIM, for 

the claims-made period of December 31, 2016 through December 31, 2017 (the “EIM Policy”), a 

copy of which is attached as Exhibit E.   

32. Plaintiff properly notified Defendant EIM of the Underlying Actions.   

33. EIM has denied coverage for the Underlying Actions and refused to defend and 

indemnify Plaintiff.   

34. The EIM Policy states that the AEGIS Policy is the “Underlying Policy” and 

adopts the terms and definitions therein and as described above.   

35. As detailed above in Paragraph 20, the pleadings demonstrate that the claims in 

the Underlying Actions seek damages due to alleged tangible property damage caused by an 

“occurrence” as defined by the terms of the EIM Policy.   
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36. Each of the allegations detailed in Paragraph 20 alleges tangible property damage 

neither expected nor intended from the standpoint of Santee Cooper and is an “occurrence” 

pursuant to the EIM Policy.   

37. The discovery conducted also demonstrates that the claims in the Underlying 

Actions seek damages due to alleged tangible property damage caused by an “occurrence” 

pursuant to the EIM Policy.  

FIRST CAUSE OF ACTION 
(DECLARATORY JUDGMENT AGAINST THE INSURANCE RESERVE FUND) 

South Carolina Code § 15-53-10, et seq. 
 

38. Plaintiff restates and realleges each and every allegation contained in the above 

paragraphs as though set forth here in full.   

39. Notice of the Underlying Actions has been provided to Defendant IRF.  

40. Plaintiff has demanded coverage for these claims.   

41. The claims in the Underlying Actions and the language of the IRF Policy establish 

the basis for coverage and give rise to the duty to defend and indemnify Plaintiff.  

42. Defendant IRF has denied coverage for the Underlying Actions.   

43. Defendant IRF has denied coverage for the Underlying Actions without conducting 

an adequate investigation as to the facts surrounding the events that gave rise to the allegations of 

the Underlying Action. 

44. A real and justiciable controversy exists between Plaintiff and Defendant IRF with 

regard to the coverage afforded by the IRF Policy. 

45. Plaintiff is entitled to declaratory judgment that pursuant to the terms of the IRF 

Policy and South Carolina law, Defendant IRF has a duty to defend and indemnify Plaintiff in 

the Underlying Actions.   
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SECOND CAUSE OF ACTION 
(DECLARATORY JUDGMENT AGAINST AEGIS) 

South Carolina Code § 15-53-10, et seq. 
 

46. Plaintiff restates and realleges each and every allegation contained in the above 

paragraphs as though set forth here in full.   

47. Notice of the Underlying Actions has been provided to Defendant AEGIS.  

48. Plaintiff has demanded coverage for these claims.   

49. Pursuant to the terms of the AEGIS Policy, Plaintiff is entitled to indemnity by 

Defendant AEGIS for “any and all sums” which Plaintiff becomes obligated to pay as “ultimate 

net loss by reason of liability imposed upon” Plaintiff.    

50. The AEGIS Policy defines “ultimate net loss” to mean “the total indemnity and 

defense costs with respect to each occurrence to which this policy applies.” 

51. Pursuant to the terms of the AEGIS Policy and South Carolina law, Defendant 

AEGIS has a duty to provide excess coverage to defend Plaintiff with respect to the Underlying 

Actions where there is a possibility of coverage under the AEGIS Policy. 

52. The claims in the Underlying Actions establish the basis for coverage under the 

AEGIS Policy.   

53. Defendant AEGIS has denied coverage for the Underlying Actions.   

54. Defendant AEGIS has denied coverage for the Underlying Actions without 

conducting an adequate investigation as to the facts surrounding the events that gave rise to the 

allegations of the Underlying Action. 

55. A real and justiciable controversy exists between Plaintiff and Defendant AEGIS 

with regard to the coverage afforded by the AEGIS Policy. 
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56. Plaintiff is entitled to declaratory judgment that pursuant to the terms of the AEGIS 

Policy and South Carolina law, Defendant AEGIS is obligated to provide excess coverage for 

defense costs and excess coverage for any liability assigned to Plaintiff in the Underlying Actions. 

THIRD CAUSE OF ACTION 
(DECLARATORY JUDGMENT AGAINST EIM) 

South Carolina Code § 15-53-10, et seq. 
 

57. Plaintiff restates and realleges each and every allegation contained in the above 

paragraphs as though set forth in full.   

58. Notice of the Underlying Actions has been provided to Defendant EIM.  

59. Plaintiff has demanded coverage for these claims.   

60. Pursuant to the terms of the EIM Policy, Plaintiff is entitled to defense contribution 

and indemnity following exhaustion of the applicable underlying policies. 

61. Pursuant to the terms of the EIM Policy and South Carolina law, EIM has a duty to 

provide excess coverage to defend Plaintiff with respect to the Underlying Actions where there is 

a possibility of coverage under the EIM Policy. 

62. The claims in the Underlying Actions establish the basis for coverage under the 

EIM Policy.     

63. Defendant EIM has denied coverage for the Underlying Actions.   

64. Defendant EIM has denied coverage for the Underlying Actions without 

conducting an adequate investigation as to the facts surrounding the events that gave rise to the 

allegations of the Underlying Actions. 

65. A real and justiciable controversy exists between Plaintiff and Defendant EIM as 

to the coverage afforded under the EIM Policy. 
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66. Plaintiff is entitled to declaratory judgment that pursuant to the terms of the EIM 

Policy and South Carolina law, Defendant EIM is obligated to provide excess coverage of defense 

costs and excess coverage for any liability assigned to Plaintiff in the Underlying Actions. 

PRAYER FOR RELIEF 

WHEREFORE, Plaintiff respectfully requests this Court to enter an Order: 

A. Declaring that Defendant IRF is obligated under the terms of the IRF Policy to cover 

the costs of Plaintiff’s defense related to the Underlying Actions; 

B. Declaring that Defendant IRF is obligated under the terms of the IRF Policy to cover 

any and all liability assigned to Plaintiff as a result of the Underlying Actions; 

C.  Declaring that Defendant AEGIS is obligated under the terms of the AEGIS Policy to 

cover the costs of Plaintiff’s defense related to the Underlying Actions; 

D. Declaring that Defendant AEGIS is obligated under the terms of the AEGIS Policy to 

provide excess liability coverage for any and all liability assigned to Plaintiff as a result 

of the Underlying Actions; 

E. Declaring that Defendant EIM is obligated under the terms of the EIM Policy to cover 

the costs of Plaintiff’s defense related to the Underlying Actions; 

F. Declaring that Defendant EIM is obligated under the terms of the EIM Policy to provide 

excess liability coverage for any and all liability assigned to Plaintiff as a result of the 

Underlying Actions; 

G. Award Plaintiff costs and attorneys’ fees to the extent allowed by law; 

H. Award prejudgment interest in an amount allowed by law; 

I. Grant such other and further relief as the Court may deem just and equitable under the 

circumstances. 
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This 8th day of October, 2019. 

      Respectfully submitted, 

 
/s/ Brian C. Duffy    
Brian C. Duffy (SC Bar No. 16247) 
bduffy@duffyandyoung.com 
Julie L. Moore (SC Bar No. 78677) 
jmoore@duffyandyoung.com 
Blake A. McKie (SC Bar No. 80198) 
bmckie@duffyandyoung.com  
DUFFY & YOUNG LLC 
96 Broad Street 
Charleston, SC  29401 
(843)720-2044 Telephone 
(843)720-2047 Fax 

 
Attorneys for Plaintiff 
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EXHIBIT A 
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10/3/2019 SC Judicial Branch

https://www.sccourts.org/courtOrders/displayOrder.cfm?orderNo=2019-09-11-01 1/1

2019-09-11-01

The Supreme Court of South Carolina

RE:  V.C. Summer Nuclear Project Litigation

 

ORDER

By Order dated October 31, 2017, the Honorable John C. Hayes, III was assigned to oversee
all outstanding and future litigation regarding customer-related claims requesting
reimbursements or refunds of monies paid in the form of increased utility rates since the
abandonment of the V.C. Summer Nuclear Project.   I find that these duties should be
reassigned.  Now, therefore, pursuant to the provisions of Article V, Section 4 of the South
Carolina Constitution,

IT IS ORDERED that the Honorable Jean Hoefer Toal, retired Chief Justice of the Supreme
Court, be vested with exclusive jurisdiction to hear and dispose of all pretrial motions and other
pretrial matters in any case that may arise statewide pertaining to customer-related claims
requesting reimbursement or refunds as a result of the abandonment of the V.C. Summer
Nuclear Project.  At the conclusion of all pretrial matters in a case, Justice Toal may preside
over the trial of that case or assign the trial to another circuit judge.

IT IS FURTHER ORDERED that copies of all pleadings and motions in the litigation presently
pending or which may be filed shall be forwarded by the clerk of court receiving the pleading or
motion to Justice Toal with five (5) days of filing.  However, any motions for continuance shall
be forwarded immediately.

IT IS FURTHER ORDERED that Justice Toal may require mediation in any case at any time in
the proceeding as she deems appropriate.

This order is effective immediately and shall remain in effect unless modified or rescinded by
the Chief Justice.

s/Donald W.
Beatty                                    
Donald W. Beatty
Chief Justice of South Carolina

Columbia, South Carolina
September 11, 2019
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EXHIBIT B 
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS 
 ) FOURTEENTH JUDICIAL CIRCUIT 
COUNTY OF HAMPTON )  
 )  
Jessica S. Cook, Corrin F. Bowers & Son, Cyril 
B. Rush, Jr., Bobby Bostick, Kyle Cook, 
Donna Jenkins, Chris Kolbe, and Ruth Ann 
Keffer, on behalf of themselves and all others 
similarly situated, 
 

Plaintiffs, 
 

) 
) 
) 
) 
) 
) 
) 
) 

CASE NO. 2017-CP-25-348 

v. )  
 )  
South Carolina Public Service Authority, an 
Agency of the State of South Carolina (also 
known as Santee Cooper); W. Leighton Lord, 
III, in his capacity as chairman and director of 
the South Carolina Public Service Authority; 
William A. Finn, in his capacity as director of 
the South Carolina Public Service Authority; 
Barry Wynn, in his capacity as director of the 
South Carolina Public Service Authority; 
Kristofer Clark, in his capacity as director of 
the South Carolina Public Service Authority; 
Merrell W. Floyd, in his capacity as director of 
the South Carolina Public Service Authority; J. 
Calhoun Land, IV, in his capacity as director of 
the South Carolina Public Service Authority; 
Stephen H. Mudge, in his capacity as director 
of the South Carolina Public Service 
Authority; Peggy H. Pinnell, in her capacity as 
director of the South Carolina Public Service 
Authority; Dan J. Ray, in his capacity as 
director of the South Carolina Public Service 
Authority; David F. Singleton, in his capacity 
as director of the South Carolina Public Service 
Authority; Jack F. Wolfe, Jr., in his capacity as 
director of the South Carolina Public Service 
Authority; Central Electric Cooperative, Inc.; 
Palmetto Electric Cooperative, Inc.; South 
Carolina Electric & Gas Company;  SCANA 
Corporation, and SCANA Services, Inc., 
 

Defendants.  

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
 

FIFTH AMENDED CLASS ACTION 
COMPLAINT 
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PARTIES AND JURISDICTION 

1. Plaintiff Jessica Cook is a resident of Hampton County and owns property in 

Hampton County. Mrs. Cook purchases her power directly from Defendant Palmetto Electric 

Cooperative, Inc. (“Palmetto”). 

2. Plaintiff Corrin F. Bowers & Son is a resident of Hampton County and owns 

property in Hampton County. Corrin F. Bowers & Son purchases its power directly from Edisto 

Electric Cooperative, Inc. 

3. Plaintiff Cyril B. Rush, Jr. is a resident of Richland County and owns property in 

Clarendon County. Mr. Rush purchases his power for his Clarendon County property directly from 

Santee Electric Cooperative, Inc. 

4. Plaintiff Bobby Bostick is a resident of Charleston County and owns property in 

Charleston County. Mr. Bostick purchases his power directly from Berkeley Electric Cooperative, 

Inc. 

5. Plaintiff Kyle Cook is a resident of Aiken County and owns property in Aiken 

County. Mr. Cook purchases his power directly from Aiken Electric Cooperative, Inc. 

6. Plaintiff Donna Jenkins is a resident of York County and owns property in York 

County. Mrs. Jenkins purchases her power directly from York Electric Cooperative, Inc. 

7. Plaintiffs Chris Kolbe and Ruth Ann Keffer are citizens and residents of Horry 

County, South Carolina. Mr. Kolbe and Mrs. Keffer purchase their power directly from Santee 

Cooper. 

8. Defendant South Carolina Public Service Authority (also known as Santee Cooper) 

(“Santee Cooper”) is state agency and public power utility created by the South Carolina General 

Assembly in 1934. Under current law, Santee Cooper “is a corporation owned completely by the 
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people of the State” for a “public purpose” and is operated “for the benefit of the all the people of 

the State.” Santee Cooper has its principal place of business in South Carolina and is engaged in 

the business of, among other things, the direct sale and transmission of electric power to retail 

customers in Berkeley, Georgetown, and Horry counties, and to Defendant Central Electric Power 

Cooperative, Inc., which in turn sells power to the state’s 20 distribution cooperatives (collectively 

the “Distribution Cooperatives”). 

9. Defendants W. Leighton Lord, III, William A. Finn, Barry Wynn, Kristofer Clark, 

Merrell W. Floyd, J. Calhoun Land, IV, Stephen H. Mudge, Peggy H. Pinnell, Dan J. Ray, David 

F. Singleton, and Jack F. Wolfe, Jr. are current and/or former members of the Santee Cooper board 

of directors involved in the decisions and conduct at issue in this case. Members of Santee 

Cooper’s board of directors are referred to collectively herein as the “Santee Board.” 

10. Defendant Central Electric Power Cooperative, Inc. (“Central”) is a South Carolina 

corporation with its principal place of business in Columbia, South Carolina. At all times relevant 

to this Complaint, Central purported to operate solely for the benefit of its customers, and its 

mission has been to provide “reliable, long-term, and stable supply of power, which accommodates 

growth at the lowest possible cost consistent with good utility practices.”1 Central conducts 

business in all 46 counties in the state, including Hampton County. 

11. Defendant Palmetto Electric Cooperative, Inc. (“Palmetto”) is a South Carolina 

corporation operating and owning property in Hampton County, South Carolina. 

12. Palmetto is one of 20 Distribution Cooperatives. Collectively, the Distribution 

Cooperatives sell power to customers in all 46 counties in the state. 

13. Defendant South Carolina Electric & Gas Company (“SCE&G”) is a wholly owned 

                                                      
1 www.cepci.org/mission-and-values (last visited April 23, 2019). 
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and controlled subsidiary of Defendant SCANA Corporation (“SCANA”), has its principal place 

of business in South Carolina, and is engaged in the business of, among other things, the generation 

of electric power. SCE&G regularly conducts business and owns property in Hampton County. 

14. Defendant SCANA has its principal place of business in South Carolina and is 

engaged in the business of holding several utility assets, including SCE&G. SCANA and SCE&G 

control the assets of SCE&G in Hampton County for the benefit of SCANA. 

15. Defendant SCANA Services, Inc. (“SCANA Services”) has at all times relevant to 

this complaint been a South Carolina corporation and a primary subsidiary of SCANA. During the 

construction of two new nuclear reactors (Unit 2 and Unit 3) at the V.C. Summer facility in 

Fairfield County, South Carolina (the “Project”), SCANA Services employed the Project’s 

professional staff who were charged with supervision and management of the Project and paid the 

Project’s professional staff for work related to the Project. 

16. Defendants, collectively and individually, are in the business of providing electric 

service to customers throughout South Carolina. The service that is the subject of this Fifth 

Amended Complaint is provided and the contracts are performed, in whole or in part, in Hampton 

County. 

17. The above-named Plaintiffs are collectively referred to herein as “Plaintiffs.” All 

Plaintiffs receive their power from Santee Cooper, either directly or through Central and one of 

the Distribution Cooperatives. Jessica Cook, Corrin F. Bowers & Son, Rush, Bostick, Kyle Cook, 

and Donna Jenkins are collectively referred to herein as the “indirect Plaintiffs.” Plaintiffs Kolbe 

and Keffer are collectively referred to herein as the “direct Plaintiffs.” 

18. This Court has jurisdiction over this matter, and venue for this action is appropriate. 
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SUBSTANTIVE ALLEGATIONS 

19. This action arises as a result of Santee Cooper and SCE&G’s collective decision to 

construct and abandon construction of the Project.  

20. Santee Cooper is South Carolina’s largest producer of electricity. SCE&G is South 

Carolina’s second largest producer of electricity. 

21. Santee Cooper distributes its power to all 46 counties in the state of South Carolina. 

The majority of this power funnels through the vessel of Central and the Distribution Cooperatives. 

Santee Cooper’s remaining power is sold directly to customers, including the direct Plaintiffs. The 

indirect Plaintiffs purchase their power indirectly from Santee Cooper through Central and the 

Distribution Cooperatives. 

22. In or around 2005, SCE&G first considered increasing the nuclear power in its 

generation mix following passage of the Clean Energy Act, which promised, among other things, 

lucrative tax incentives to utilities who added nuclear generation subject to a specific timeline.  

23. While SCE&G was interested in adding nuclear generation to its own mix, nuclear 

construction was historically more expensive than other types of generation construction. SCE&G 

thus sought a partnership with Santee Cooper, the state’s largest electricity producer, and 

SCE&G’s former partner in the construction of V.C. Summer 1.  

24. At the same time, SCE&G was considering the specific design for its future nuclear 

generation, including options made by veterans in the nuclear construction industry, such as 

General Electric. However, SCE&G ultimately selected the AP1000—a first of its kind prototype 

utilizing an untested modular technology and designed by the nuclear branch of Westinghouse 

Electric Company, LLC (“Westinghouse”), a subsidiary of the Japanese firm Toshiba. In addition 

to control over design of the reactors, Westinghouse would assume control over construction of 
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the reactors, which was outside of Westinghouse’s traditional purview.  

25. Sometime prior to 2007, Santee Cooper and SCE&G became partners in and co-

owners of the now abandoned Project. Santee Cooper is a 45 percent partner, and SCE&G is a 55 

percent partner.  

26. Pursuant to the respective roles assumed by the parties on the Project, both SCE&G 

and Santee Cooper were charged with project management and oversight, and both represented 

they would operate in accordance with the accepted industry standards associated with 

construction of a nuclear mega-project and good utility practices.  

27. Upon information and belief, Santee Cooper’s involvement in the pre-construction, 

construction, and post-construction phases of the Project was a material and necessary element of 

SCE&G’s decision to move forward with the Project. By way of example, the same day Santee 

Cooper announced it was suspending its involvement with the Project, SCE&G followed suit, 

citing Santee Cooper’s withdrawal from the Project as a primary motivation for abandoning the 

Project.  

28. At all times relevant to this Complaint, Santee Cooper, SCANA, SCE&G, and 

SCANA Services, by and through employees such as Lonnie Carter (“Carter”) (Chief Executive 

Officer of Santee Cooper), Kevin Marsh (“Marsh”) (Chief Executive Officer and Chairman of the 

Board of SCANA), Stephen Byrne (“Byrne”) (Executive Vice President of SCANA and President 

for Generation and Transmission and Chief Operating Officer of SCE&G), and Jimmy Addison 

(“Addison”) (Chief Financial Officer of SCANA), stated the Project was to benefit customers with 

economic and reliable energy made necessary by what Santee Cooper, SCANA, and SCE&G 

represented to the public and authorities was a need for additional base load capacity. 

29. However, as early as 2009, contrary to public assertions made by representatives of 
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SCE&G and Santee Cooper regarding the future need for increased base load, Defendants 

collectively recognized the additional 2,200 megawatts of base load added by the Project was 

unnecessary for the populations Defendants served. Accordingly, from 2009 on, Defendants knew 

their customers were paying for projects that were unnecessary for the provision of reliable electric 

service.  

30. In a deviation from prior utility practice, where the utility would defer recovering 

costs associated with construction financing until a plant was generating power, both SCE&G and 

Santee Cooper shifted 100% of the financing costs associated with the Project onto customers. 

31. In April 2007, after Santee Cooper, SCANA, and SCE&G had agreed and arranged 

to deviate from the historical and normal protocol and methods of charging customers for “used 

and useful” assets, Santee Cooper, SCANA, and SCE&G chose to expand the proposed scope of 

the Project from one nuclear reactor to two. At the time of the expansion of the Project, there 

already existed questions of whether the additional load capacity was necessary. 

32. In 2008, Santee Cooper and SCE&G signed an Engineering, Procurement, and 

Construction Contract (“EPC”) with a consortium including lead contractor Westinghouse. The 

EPC called for Unit 2 to be completed by April 2016 and Unit 3 to be completed by January 2019 

at a combined cost of approximately $12 billion. 

33. The EPC was a preeminent exhibit in the administrative hearing before the South 

Carolina Public Service Commission (“PSC”), where SCE&G sought a “Certificate of Need” 

(“CON”) associated with the Project. (PSC Docket No. 2008-196). During this hearing, Marsh 

represented the Project was supported by the energy needs of the state. Marsh knew if the PSC 

approved the CON, Santee Cooper’s customers would be responsible for 45% of the Project cost.  

34. During the hearing before the PSC, in addition to touting the benefits of the EPC, 
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Marsh represented to licensing authorities that SCE&G would exercise significant control over the 

Project. Based upon Marsh’s representations on behalf of SCE&G, the PSC found:  

[I]n any event, regardless of the terms of the EPC contract, SCE&G 
has ultimate responsibility for the proper execution of that contract 
and the construction of the units, including appropriate quality 
control and quality assurance.  

 
Order No. 2009-104(A), entered March 2, 2009.  

35. In further testimony before the PSC, Marsh addressed how the Defendants would 

collectively manage significant risks related to cost overruns and delays on the project, stating: 

The business processes and structures for oversight group are being 
formalized at this time.  In all, we estimate more than 50 people will 
be assigned to this task.  At the center of this structure will be a 
dedicated group of SCE&G personnel that will monitor each aspect 
of the construction process on a day-to-day basis and will report 
progress, issues and variances to an executive steering committee 
that includes me as SCE&G’s president, and a senior executive from 
Santee Cooper and to the SCANA board of directors. 

 
36. As a result of representations made before the PSC, Marsh, Byrne, and Addison, 

along with other SCANA, SCE&G, and SCANA Services employees, were charged with 

supervision, oversight, and management of the Project for SCE&G and Santee Cooper customers 

alike.  

37. In March 2008, SCE&G, SCANA, and Santee Cooper represented to federal 

licensing authorities that the utilities would be given reports based on day-to-day monitoring of 

every aspect of the Project. 

38. Pre-nuclear construction of the Project began in 2009.  

39. However, by 2010, both SCE&G and Santee Cooper knew additional baseload was 

unnecessary.  

40. In addition, by 2010, natural gas prices had stabilized and legislation surrounding 
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carbon emissions had stalled, further eroding the purported need for the Project. 

41. As the Project was set in motion, money flowing from Santee Cooper and its 

customers began to be spent on the materials and the construction including, but not limited to, 

financing costs and expenses, despite the fact that no engineer ever sealed the design specifications 

for the AP-1000 design. 

42. Beginning in or around 2010, Santee Cooper began to publicly search for a third 

party to purchase as much as 50% of its ownership in the Project. Meanwhile, Santee Cooper 

continued to fund a substantial portion of its share of the Project through customer funds.  

43. In 2011, Santee Cooper allowed, and SCE&G assumed responsibility for, 

negotiations with prospective purchasers of Santee Cooper’s ownership interest. SCE&G’s terms 

of sale precluded these prospective purchasers from exercising any control over the Project, even 

as the purchasers were potentially agreeing to pay significant funds for this interest. SCE&G’s 

terms also precluded prospective purchasers from utilizing federal funding to cover costs 

associated with the Project.  

44. Santee Cooper’s attempts to relieve itself of over 50% of its ownership interest 

continued in earnest until January 2014, when the lone remaining interested third party, Duke 

Power Corporation, finally halted the negotiations. According to press releases, the negotiations 

ultimately broke down when SCE&G and Duke Power were unable to agree on terms.  

45. Following the departure of Duke Power as an interested purchaser, SCE&G and 

Santee Cooper entered into a compromise whereby SCE&G agreed to purchase 5% of Santee 

Cooper’s ownership interest in the Project, contingent upon Project completion. The agreement 

did not require SCE&G to pay any money until after substantial completion. As consideration for 

the agreement, Santee Cooper was foreclosed from selling any of the remainder of its interest in 
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the Project. 

46. To execute the contract to sell 5% of its ownership interest to SCE&G, the Santee 

Cooper board issued a resolution determining the 5% interest was unnecessary to the utility 

operations.  Despite this finding, the board nevertheless agreed Santee Cooper would continue to 

pay its full share of the costs associated with the Project.  

47. While Santee Cooper was attempting to reduce its ownership interest, the Project  

was plagued by a litany of delays, cost increases, and setbacks.   

48. Yet, rather than enforcing appropriate mitigation efforts, executing upon liquidated 

damages, or otherwise engaging in any efforts to determine the continued viability of the Project, 

Santee Cooper and SCE&G gave Westinghouse “full notice to proceed” under the EPC in 2012. 

49. Against this backdrop, in 2013, and again in 2014, Santee Cooper continued to issue 

copious amounts of debt related to the Project, totaling over $1.3 billion in 2014 alone.  

50. In an October 2015 amendment to the contract with Westinghouse, the parties 

negotiated a fixed price structure option to deal with the cost overruns and delays (the “Fixed Price 

Contract”). Santee Cooper’s 2015 “Chairman and CEO Letter” stated: “The amended agreement 

also gives Santee Cooper and SCE&G more certainty on price and schedule going forward. This 

is good news for us and for our customers.” 

51. The Fixed Price Contract set new timelines for construction completion as follows: 

Unit 2—August 31, 2019, and Unit 3—August 31, 2020. The Fixed Price Contract capped total 

costs after June 30, 2015 at $6.082 billion, with Santee Cooper’s 45 percent share being 

approximately $2.737 billion. 

52. The cost overruns and delays continued unabated as a direct result of the Project’s 

mismanagement. The following list provides an alarming (yet non-exhaustive) account of the 
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Project’s mismanagement: 

a. Despite making promises and representations to the contrary, neither Santee 
Cooper nor SCE&G ever received from the Project contractors an “integrated project 
schedule” (“IPS”) for the Project, the master planning document needed to coordinate the 
materials, work, scheduling, and costs associated with such a large, complicated 
construction project. Without an IPS, the cost and scheduling projections could never be 
ascertained.  

 
b. Despite the absence of an IPS, Santee Cooper and SCE&G approved 

various construction and financial agreements associated with the Project, charged 
increased rates attributable to the Project, and, through spokespeople, including Carter, 
Marsh, Byrne, and Addison, made positive and misleading public and private statements 
regarding the Project’s progress and future. 

 
c. As Santee Cooper attempted to rid itself of a large portion of the Project, 

SCE&G, led by Marsh, prevented the sale;  
 

d. Ultimately, SCE&G agreed to purchase a limited future ownership interest 
in the Project from Santee Cooper, yet SCE&G paid nothing toward this ownership interest, 
and instead, Santee Cooper customers continued to fund this partial ownership interest, all 
while SCE&G knew or should have known of the Project’s imminent failure;  

 
e. Even after entering into an agreement for SCE&G’s purchase of a 5% 

ownership interest in the Project, Santee Cooper continued to charge customers 100% of 
the costs associated with Santee Cooper’s 45% share of the Project; 

 
f. In 2013, Santee Cooper and Central renegotiated the Coordination 

Agreement governing the relationship between the entities for the express purpose of 
increasing Santee Cooper’s access to favorable financing for the Project, all while knowing 
the Project was unnecessary and was not in adherence with any schedule or design.  

 
g. In the 2013 revision to the Coordination Agreement, Santee Cooper and 

Central agreed the Distribution Cooperatives would remain responsible for the failing 
Project.  

 
h. As early as 2011, Santee Cooper and SCE&G were deeply concerned about 

cost overruns and design delays that put “potentially unrecoverable stress” on the originally 
promised schedule. Meanwhile, Byrne was telling Wall Street: “We hear about nuclear 
project’s being over budget or costs being rampant. I want to reinforce that is not the case 
with this project.” 

 
i. From 2013 through 2014, SCE&G and Santee Cooper, concerned over the 

significant and ever-increasing time and expense of the Project, sought to assess the actual 
estimate to complete the Project. These estimates all indicated the Project was persistently 
behind schedule and over budget. Despite these estimates, SCE&G and Santee Cooper, by 
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and through Carter, Marsh, Byrne, and Addison, continued to assure the public of the 
viability of the Project and of its importance to the generation mix of the two utilities.  

 
j. In early 2015, Santee Cooper and SCE&G hired Bechtel, the nation’s largest 

construction and civil engineering firm, to audit the Project and provide input and 
recommendations. In a report dated February 2016, Bechtel issued its findings (the 
“Bechtel Report”). Among other things, the Bechtel Report sounded the alarm regarding 
the lack of an IPS, noted fundamental flaws in the Project’s design, observed the contractor 
was not “commercially motivated” to finish the job, criticized SCE&G’s performance as 
operator, highlighted waste and inefficiency in the supply and storage of expensive 
construction material, and lamented poor overall morale on the part of contractors and 
workers. Santee Cooper and SCE&G concealed and failed to produce the Bechtel Report 
to regulators, the Governor’s Office, the General Assembly, the press, and other interested 
parties until in or around September 2017 after the Project’s abandonment and only in the 
face of direct threats from Governor McMaster. Despite the Bechtel Report’s findings, 
Santee Cooper and SCE&G entered into the Fixed Price Contract, incurred further financial 
commitments and obligations, continued to charge increased rates attributable to the 
Project, and continued to make positive and misleading public and private statements 
regarding the Project’s progress and future. 

 
k. E-mail correspondence between and amongst Santee Cooper, SCE&G, the 

Project’s contractors, consultants, and other parties from 2013 through 2017 reveal 
significant strife, mistrust, and concern over transparency, mismanagement, and 
misrepresentations. The e-mails further reveal Santee Cooper’s and SCE&G’s concern that 
Westinghouse bankruptcy filings were imminent years before they were ultimately filed. 
In fact, in June 2016, SCE&G hired bankruptcy attorneys to evaluate and plan for these 
filings. (Westinghouse ultimately filed for bankruptcy protection on March 29, 2017.) 
Despite these e-mail communications expressing concerns about the Project, Santee 
Cooper and SCE&G nonetheless entered into the Fixed Price Contract, incurring huge 
financial commitments and obligations, continued to charge increased rates attributable to 
the Project, and continued to make positive and misleading public and private statements 
regarding the Project’s progress and future. 

 
l. Despite the many issues plaguing the Project beginning as early as 2011, 

Defendants never sought to determine whether the Project remained viable. 
 
m. Santee Cooper and its Board, SCANA, SCE&G, SCANA Services, Carter, 

Marsh, Byrne, and Addison were aware the Project contractors and others involved in the 
construction habitually utilized construction and engineering plans that had not been 
stamped and approved by South Carolina licensed professional engineers and other 
professionals, and they negligently allowed this to continue or turned a blind eye to it. 
Further, SCANA, SCE&G, SCANA Services, and Santee Cooper had no policies 
governing how the Project was to operate.  Not surprisingly, numerous design and 
engineering flaws emerged over the life of the failed Project, which delayed construction, 
increased costs, and presented major safety concerns.  These design and engineering flaws 
could have been prevented by SCANA, SCE&G, SCANA Services, Marsh, Byrne, and 
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Addison with the robust oversight promised by Marsh in his 2008 PSC testimony. 
 
n. Governor McMaster wrote to Santee Board Chairman Leighton Lord in late 

2017: “We continue to learn of instances in which Santee Cooper was made aware of 
critical information regarding the design, engineering, and construction of V.C. Summer . 
. ..  It is clear that under your leadership and direction, Santee Cooper has failed to 
cooperate as required by providing the information necessary to resolve this crisis.” Lord 
ultimately resigned. 

 
o. Central and Palmetto, as a Distribution Cooperative, were aware of the 

unnecessary nature of the Project and understood the base load needs of the state and the 
fact that the proposed project far exceeded any needs of their customers. It was not 
reasonable to begin the Project, even less reasonable to continue the Project before ground 
was broken, and reckless to permanently tie customers to the failing Project through the 
2013 agreement with Santee Cooper. 

 
53.  The funding that Santee Cooper customers provided for the voluntarily abandoned 

Project came out of Plaintiffs’ pockets, flowed upstream, and into the now-abandoned property in 

Fairfield County and the pockets of Defendants.  

54. Central lies in between Santee Cooper and the Distribution Cooperatives in the 

distribution chain. Central purchases power from Santee Cooper as the designated purchaser for 

the Distribution Cooperatives and their customers. Central is the largest customer of Santee Cooper 

and holds considerable influence on the decisions made by Santee Cooper. Central publicly 

purports to make decisions in the best interest of Distribution Cooperative customers, in accord 

with good utility practices.  

55. Central, in part because of its design and purpose, has express and implicit 

responsibilities to the distribution customers served by Santee Cooper, and those duties flow 

directly to and for the benefit of the customers of the Distribution Cooperatives. 

56. Central was consistently made aware of issues with the Project, but failed to 

suspend, modify, or otherwise alter Central’s involvement in the Project. 

57. Disturbingly, Central and Palmetto, as a Distribution Cooperative, had ample 

opportunity to discover and protect their customers from the waste and mismanagement at the 
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Project.  

58. For example, the Central Board, which comprises two members from each 

Distribution Cooperative, reported significant dissatisfaction with Santee Cooper as early as 2012 

during Santee’s annual Central survey. Upon information and belief, this dissatisfaction was 

prompted in large part by Santee’s continued increases to Central rates due to financing owed 

toward the Project.  

59. In light of Central’s dissatisfaction, and in need of access to additional financing 

for the Project, in 2013, Central and Santee amended the Coordination Agreement. Through this 

amendment, Central required its member Distribution Cooperatives to permanently pay for the 

Project. Central further elected to exempt the Project from meaningful review regarding increased 

costs. Central entered into this 2013 Amendment despite knowledge of or with reckless disregard 

for the significant schedule delays and cost overruns that had plagued the Project for years.  

60. In October 2014, during a special meeting between the Santee Board and the 

Central Board, Central was made aware that the estimate to complete the Project far exceeded prior 

proposals. Despite this information, Central failed to act to suspend the Project or suspend the 

payments owed by indirect customers toward the Project.  

61. Worse yet, as the Project was teetering on extinction, Central directed 

approximately $175 million to the Project beyond what it was required to pay.  

62. SCANA, SCE&G, SCANA Services, Marsh, Byrne, and Addison owed and 

voluntarily assumed various duties and obligations to Santee Cooper’s direct and indirect 

customers, including Plaintiffs, by playing a central role in the supervision and management of the 

Project and due to their special relationship with Santee Cooper on the Project.  SCANA, SCE&G, 

SCANA Services, Marsh, Byrne, and Addison breached these duties and obligations, thus harming 
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Plaintiffs, in a number of particulars, including mismanaging the Project, failing to adequately 

supervise the Project and mitigate damages, failing to create effective quality controls and to 

otherwise use good utility practices, negligently preventing the sale of Santee’s ownership interest 

to a third party, after 2014, knowingly shifting the cost associated with SCE&G’s interest in the 

Project onto Santee Cooper customers, failing to adequately and competently staff the Project, and 

failing to stop the Project or consider halting the Project amidst a variety of issues, including the 

lack of need associated with the additional baseload.  

63. To date, Santee Cooper customers have financed debt totaling approximately $4.7 

billion in pre-construction, capital, in-service, construction, interest, and other pre-operational 

costs associated with the Project. Santee Cooper has financed and continues to finance some or all 

of these costs through specifically tailored rate increases imposed by the Board and paid by its 

direct and indirect customers, including Plaintiffs. 

64. In fact, Santee Cooper has raised the electricity rates charged to its retail customers, 

including the direct Plaintiffs, at least five times to pay for pre-construction, capital, in- service, 

construction, interest, and other pre-operational costs associated with the Project. Most recently, 

Santee Cooper increased rates2 by 3.7 percent in April 2016 and by another 3.7 percent in April 

2017. Each of these rate increases were ratified by the Santee Board. 

65. At no point has Santee Cooper reduced the costs upon its customers by the 5% 

ownership interest that SCE&G agreed to purchase in 2014.  

66. At no point has SCE&G paid the Santee Cooper customers for continuing to fund 

SCE&G’s 5% interest or otherwise agreed to take over these payments.  

                                                      
2 The aforementioned rate increases charged to Santee Cooper’s direct and indirect customers specifically 
tailored to pay for pre-construction, capital, in-service, construction, interest, and other pre-operational 
costs associated with the Project are referred to as the “increased rates.” 

E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2019 Jul 25 1:46 P

M
 - H

A
M

P
T

O
N

 - C
O

M
M

O
N

 P
LE

A
S

 - C
A

S
E

#2017C
P

2500348
E

LE
C

T
R

O
N

IC
A

LLY
 F

ILE
D

 - 2019 O
ct 08 1:30 P

M
 - B

E
R

K
E

LE
Y

 - C
O

M
M

O
N

 P
LE

A
S

 - C
A

S
E

#2019C
P

0802493



 
16 

 
 

67. S.C. Code Ann. § 58-27-810 states: “Every rate made, demanded or received by 

any electrical utility or by any two or more electrical utilities jointly shall be just and reasonable.” 

68. Santee Cooper’s rate setting authority is governed by statute, namely S.C. Code 

Ann. §§ 58-31-30(13), -55(A)(3)(A), -360, subject to other applicable state and federal law. 

69. S.C. Code Ann. § 58-31-30(13) authorizes Santee Cooper: 
 

to fix, alter, charge, and collect tolls and other charges for the use 
of their facilities of, or for the services rendered by, or for any 
commodities furnished by, the Public Service Authority at rates to 
be determined by it, these rates to be at least sufficient to provide for 
payment of all expenses of the Public Service Authority, the 
conservation, maintenance, and operation of its facilities and 
properties, the payment of principal and interest on its notes, bonds, 
and other evidences of indebtedness or obligation, and to fulfill the 
terms and provisions of any agreements made with the purchasers 
or holders of any such notes, bonds, or other evidences of 
indebtedness or obligation. 

 
(Emphasis added) 
 

70. S.C. Code Ann. § 58-31-55(A)(3)(a) imposed upon the Santee Board the duty to 

“preserv[e] . . . the financial integrity of [Santee Cooper] and its ongoing operation of generating, 

transmitting, and distributing electricity to wholesale and retail customers on a reliable, adequate, 

efficient, and safe basis, at just and reasonable rates, regardless of the class of customer.” 

71. Under S.C. Code Ann. § 58-31-360, Santee Cooper: 
 

shall, fix, establish, maintain and collect rents, tolls, rates and 
charges for the use of the facilities of or for the services rendered 
or for any commodities furnished by the Public Service Authority, 
at least sufficient to provide for payment of all expenses of the 
Public Service Authority, the conservation, maintenance and 
operation of its facilities and properties and the payment of the 
principal of and interest on its notes, bonds, evidences of 
indebtedness or other obligations, and to fulfill the terms and 
provisions of any agreements made with the purchasers or holders 
of any such notes, bonds, evidences of indebtedness or obligations 
heretofore or hereafter issued or incurred. Provided, however, that 
prior to putting into effect any increase in rates the Public Service 
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Authority shall give at least sixty days' notice of such increase to all 
customers who will be affected by the increase. 

 
(Emphasis added). 
 

72. Santee Cooper has collected hundreds of millions of dollars in increased rates to 

finance pre-construction, capital, in-service, construction, interest, and other pre-operational costs 

associated with the Project. The increased rates will continue to be charged to Plaintiffs into the 

future as part of the existing rate structure.  

73. SCANA, SCE&G, Santee Cooper, and Central have reaped substantial funds from 

the Project due to costs incurred by Santee Cooper’s direct and indirect customers. Profits for 

SCANA and SCE&G increased as the costs of the Project increased, creating an incentive for 

SCANA and SCE&G to spend indiscriminately, which Santee Cooper and Central allowed through 

their negligent failure to act with regard to the Project.  

74. Moreover, after January 2014, SCE&G agreed to purchase 5% of Santee Cooper’s 

ownership in the Project.  

75. In shifting this ownership interest, Santee Cooper’s board had to declare the 5% 

interest unnecessary for the provision of electric service to its customers.  

76. SCE&G and Santee nevertheless agreed Santee Cooper customers would continue 

to bear 100% of the cost associated with Santee Cooper’s 45% share of the Project. 

77. This agreement therefore allowed Santee Cooper to avoid legislative scrutiny of its 

decision, and allowed SCE&G to avoid scrutiny over the shift by the PSC.   

78. Santee Cooper’s direct and indirect customers, including Plaintiffs, will never see 

any use, service, commodity, or benefit from the Project, but will continue to bear the burden of 

costs associated with the Project through increased rates.  

79. Despite the numerous failures set forth above, Santee Cooper’s executives, 
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including Carter, have received performance bonuses, incentive pay, retirement packages (“golden 

parachutes”), and other benefits associated with the Project. SCANA’s and SCE&G’s shareholders 

and executives have similarly reaped financial windfalls associated with the Project.  Indeed, at 

the behest of the SCANA Defendants, without approval from the Santee Cooper Board of 

Directors, Carter authorized Santee Cooper to use approximately $9 million of its customers’ 

money for Project-related bonuses for SCANA executives.  Santee Cooper continued to pay 

bonuses for SCANA executives until August 31, 2017.  See 

https://www.thestate.com/news/politics-government/article210782644.html (last visited April 23, 

2019). 

80. As set forth herein, Defendants, individually and collectively, authorized and  

participated in the negligent mismanagement of the Project at the expense of customers. Plaintiffs 

were harmed as a direct and proximate result of this negligent mismanagement. 

CLASS ALLEGATIONS 

81. Under Rule 23, SCRCP, Plaintiffs bring this action on behalf of themselves and a 

class of all customers, both indirect and direct (“the Class”), initially defined as: 

All Santee Cooper residential, commercial, small industrial, and 
other customers, both direct and indirect, who paid utility bills that 
included rates calculated, in part, to pay pre-construction, capital, 
in-service, construction, interest, and other pre-operational costs 
associated with the V.C. Summer Nuclear Reactor Unit 2 and 3 
Project from January 1, 2007, to the present. 

 
82. This class is logically divided into two subclasses, those who purchased power 

generated by Santee Cooper directly (the “Direct Subclass”) and those who purchased power 

generated by Santee Cooper indirectly (the “Cooperative Subclass”). The Cooperative Subclass 

has a further subclass consisting of Palmetto customers (“the Palmetto Subclass”). 

83. Excluded from the Class are: 
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a. Santee Cooper, its legal representatives, elected officials, officers, directors, 

assigns, and successors; 
 
b. Wholesale customers of Santee Cooper, including Central, the Distribution 

Cooperatives, and their respective legal representatives, elected officials, officers, 
directors, assigns, and successors; 

 
c. SCANA, its legal representatives, elected officials, officers, directors, 

assigns, and successors; 
 
d. SCE&G, its legal representatives, elected officials, officers, directors, 

assigns, and successors; 
 
e. SCANA Services, its legal representatives, elected officials, officers, 

directors, assigns, and successors; 
 
f. The judge, magistrate, and any special master to whom this case is assigned, 

and any member of their immediate families; and 
 
g. To the extent the class certification order permits exclusion, all persons who 

timely submit proper requests for exclusion from the plaintiff class. 
 

84. The Class consists of hundreds of thousands of individuals and entities who are 

direct and indirect Santee Cooper customers. Thus, the Class is so numerous that joinder of all 

members is impracticable, thereby satisfying Rule 23(a)(1), SCRCP. The disposition of the claims 

of the members of the Class in a single class action will provide substantial benefits to all parties 

and to the Court. 

85. There are questions of law and fact common to Plaintiffs and the Class, thereby 

satisfying Rule 23(a)(2), SCRCP. These questions include, but are not limited to, the following: 

a. Whether Santee Cooper’s series of rate increases during the interim of the 
Project were statutorily authorized. 

 
b. Whether Santee Cooper was statutorily authorized to collect advanced 

financing of nuclear costs from customers. 
 
c. Whether the Santee Board breached one or more statutory or fiduciary 

duties. 
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d. Whether Santee Cooper engaged in unconstitutional takings. 
 
e. Whether Santee Cooper violated the due process rights of its customers. 
 
f. Whether Defendants were negligent, grossly negligent, and reckless, in their 

management of the Project at Plaintiffs’ expense.  
 
g. Whether Santee Cooper breached its contractual obligations. 
 
h. Whether Central breached its contractual obligations. 
 
i. Whether Palmetto breached its contractual obligations. 

 
j. Whether SCANA, SCE&G, SCANA Services, Marsh, Byrne, and Addison 

breached duties to Santee Cooper’s direct and indirect customers in failing to provide 
sufficient supervision and oversight of the Project. 

 
k. Whether Santee Cooper breached duties to its direct and indirect customers 

in failing to provide sufficient management and oversight of the Project, and project 
management. 

 
l. Whether, as a direct and proximate result of Defendants’ negligent, grossly 

negligent, and reckless failures with regard to the Project, Plaintiffs lost the use of property 
(Units 2 and 3) for which they paid. 

 
m. Whether Plaintiffs sustained injuries as a result of the loss of use of property 

(Units 2 and 3) for which Plaintiffs paid. 
 
n. Whether Defendants’ conduct directly and proximately resulted in the loss 

of use of Plaintiffs’ property, in that Defendants will never deliver, and Plaintiffs will never 
receive, Units 2 and 3. 

 
86. Resolution of these common questions in a single action will eliminate the risk of 

inconsistent and varying adjudications, and it will allow Class members to present their claims 

efficiently and share the costs of litigation, experts, and discovery. 

87. Plaintiffs’ claims are typical of the claims of the members of the Class, thereby 

satisfying Rule 23(a)(3), SCRCP. Plaintiffs’ claims arise from the same nucleus of operative facts 

and are intended to correct and prevent the same improper conduct that has impinged or will 

impinge identically upon Plaintiffs and members of the Class. 
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88. The service contract(s) for Plaintiffs and Class members is the same or similar and 

conveys the same or similar rights. 

89. The legal relationship between Plaintiffs and Santee Cooper or the Distribution 

Cooperative from which power is purchased is the same or similar to the legal relationship between 

Santee Cooper or the Distribution Cooperatives and all of their customers. Plaintiffs consist of 

direct customers of Santee Cooper and indirect customers of Santee Cooper who are also 

customers of the Distribution Cooperatives, and each Plaintiff is fully able and properly offered to 

represent any additional subclass that may be necessary. 

90. The legal relationship between the Cooperative Subclass Plaintiffs and Central is 

the same or similar to that of all customers of the Distribution Cooperatives. 

91. The legal relationship between Mrs. Cook and Palmetto is the same or similar to 

that of all customers of Palmetto.  

92. Plaintiffs consist of both direct and indirect customers of Santee Cooper and 

together represent and are pursuing direct and indirect claims against Santee Cooper that are the 

same or similar to the claims of direct or indirect customers of Santee Cooper. 

93. The legal relationship between Plaintiffs and SCANA, SCE&G, and SCANA 

Services is the same or similar to the legal relationship between all customers purchasing power 

from Santee Cooper or the Distribution Cooperatives and SCANA, SCE&G, and SCANA 

Services. 

94. Similarly, Defendants have exhibited that they will act and have acted or refused to 

act in ways that are universal to the Class. 

95. Plaintiffs will fairly and adequately protect the interests of the Class, thereby 

satisfying Rule 23(a)(4), SCRCP. Plaintiffs’ interests are coincident with and not antagonistic to 
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the interests of the members of the Class, and Plaintiffs are represented by experienced and able 

counsel who have previously litigated class actions. Plaintiffs and their counsel are committed to 

vigorously prosecuting this action on behalf of the Class, and they have the financial resources and 

intellectual wherewithal to do so. 

96. Plaintiffs and members of the Class have each suffered damages that exceed One 

Hundred Dollars ($100.00), thereby satisfying Rule 23(a)(5), SCRCP. 

FOR A FIRST CAUSE OF ACTION 
Declaratory Judgment—Statutorily Unauthorized Rate Imposition 

On Behalf of the Class Against Santee Cooper 
 

97. Plaintiffs restate and reiterate all preceding paragraphs as if specifically restated 

herein. 

98. Plaintiffs and the Class seek a declaratory judgment pursuant to S.C. Code Ann. § 

15-53-30 and Rule 57, SCRCP, for the purposes of determining a question of actual controversy 

between the parties. S.C. Code Ann. § 15-53-30 provides that any party whose rights or status have 

been affected by a statute may have determined any question of construction or validity arising 

under the statute, and obtain a declaration of rights, status, or other legal relations thereunder. 

99. Plaintiffs and the Class seek a declaration of rights under S.C. Code Ann. §§ 58- 

31-30(13), -55(A), -200, -360, and other such sections as may be applicable. Specifically, the 

Plaintiffs and the Class seek declarations as follows: 

a. Imposition, collection, and expenditure of the rate increases associated with 
the voluntarily abandoned Project exceeded Santee Cooper’s statutory authority because, 
under S.C. Code Ann. §§ 58-31-30(13), -360, rates and charges must be “for the use of the 
facilities” or “for the services rendered” or “for any commodities furnished by [Santee 
Cooper].” Plaintiffs and the Class will never use any energy produced by the voluntarily 
abandoned Project, receive services from the voluntarily abandoned Project, or benefit 
from any commodities associated with the voluntarily abandoned Project. 

 
b. Imposition, collection, and expenditure of the rate increases associated with 

the abandoned Project exceeded Santee Cooper’s statutory authority because, under S.C. 
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Code Ann. § 58-31-55(A)(3)(a), the rates must be “just and reasonable,” which they were 
not in this case since they exceeded Santee Cooper’s statutory authority; Santee Cooper 
woefully mismanaged the construction effort; and given the voluntary abandonment of the 
Project, Plaintiffs and the Class will never see any benefit (use, services, or commodities) 
despite having paid substantial sums of money. 

 
c. Imposition, collection, and expenditure of the rate increases associated with 

the voluntarily abandoned Project exceeded Santee Cooper’s statutory authority because 
S.C. Code Ann. § 58-31-200 does not authorize Santee Cooper to depart from the 
longstanding “used and useful” doctrine embraced by the South Carolina Supreme Court 
and S.C. Code Ann. §§ 58-31-30(13), -360 or to otherwise collect advanced financing 
associated with this Project. 

 
d. Imposition, collection, and expenditure of the rate increases associated with 

the voluntarily abandoned Project exceeded Santee Cooper’s statutory authority to the 
extent the mandatory sixty-day statutory notice prior to setting rates, under S.C. Code Ann. 
§ 58-31-360, was either not provided or not adequately provided. 

 
100. Since Santee Cooper exceeded its statutory authority by imposing, collecting, and 

expending the unlawful rates, the amounts collected should be refunded, with interest, to Plaintiffs 

and the Class. 

FOR A SECOND CAUSE OF ACTION 
Breach of Statutory Duties 

On Behalf of the Class Against the Santee Cooper Board 
 

101. Plaintiffs restate and reiterate all preceding paragraphs as if specifically restated 

herein. 

102. Plaintiffs and the Class have standing to bring this action pursuant to S.C. Code 

Ann. § 58-31-57 and South Carolina law, more generally.  

103. The Board, collectively, violated S.C. Code Ann. § 58-31-55(A) by, among other 

things, woefully mismanaging and overseeing the Project as set forth above, which ultimately was 

voluntarily abandoned at great cost to Santee Cooper and Plaintiffs. 

104. With regard to the Project, the Board failed to execute its decision making 

according to the “best interests” as defined by S.C. Code Ann. § 58-31-55(A)(3) in that the Board’s 
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decisions severely undermined public confidence in Santee Cooper, the “financial integrity” of 

Santee Cooper, and “economic development and job attraction.” The consequences of the Board’s 

decisions regarding the Project have been so severe that the future of Santee Cooper is in question. 

105. The Board cannot benefit from the safe harbor language found in S.C. Code Ann. 
 
§ 58-31-55(B) because the conditions of S.C. Code Ann. § 58-31-55(C) have been satisfied. 

Specifically, despite any protestation to the contrary and at all times relevant, the Board knew or 

should have known that there were profound problems with the viability of the Project from its 

outset, which only grew worse and worse over time. 

106. These statutory violations proximately caused Plaintiffs and the Class billions of 

dollars in monetary harm. 

107. Given the foregoing statutory violations, the Plaintiffs and the Class are entitled to 

monetary damages for the sums collected from Plaintiffs and the Class to pay costs associated with 

the Project, reasonable attorneys’ fees and costs, and appropriate equitable relief pursuant to S.C. 

Code Ann. § 58-31-57. 

FOR A THIRD CAUSE OF ACTION 
Breach of Fiduciary Duties 

On Behalf of the Direct Subclass Against the Santee Cooper Board 
 

108. Plaintiffs restate and reiterate all preceding paragraphs as if specifically restated 

herein. 

109. The direct Plaintiffs and the Direct Subclass have standing to bring this action 

pursuant to S.C. Code Ann. § 58-31-57 and South Carolina law, more generally. 

110. A fiduciary relationship exists between the direct Plaintiffs and the Direct subclass 

and the Santee Board because the customer classes repose special confidence in the Santee Board 

to oversee and manage the affairs of Santee Cooper. The Board knew or should have known 
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customers placed such confidence in its management, and the Board knowingly accepted this 

responsibility. The special circumstances characterizing this fiduciary relationship are further 

demonstrated by the substantial sums of money collected by the Board in the form of rates, the 

technical nature of the projects and efforts overseen by the Board, and the promises made by the 

Board to customers. 

111. The Board, collectively, breached its fiduciary duties to the direct Plaintiffs and the 

Direct Subclass by, among other things, woefully mismanaging and overseeing the Project as set 

forth above. 

112. The Board, collectively, breached its fiduciary duties to the direct Plaintiffs and the 

Direct Subclass by charging hundreds of millions of dollars via a series of statutorily improper rate 

increases, as discussed above, to pay costs associated with construction of the Project. 

113. The Board’s decisions, actions, and inactions were not in good faith, were 

inconsistent with the care an ordinarily prudent person in a like position would exercise under 

similar circumstances, and were not in the best interests of Santee Cooper or its customers. 

114. These breaches proximately caused the direct Plaintiffs and the Direct Subclass 

monetary losses. 

115. Given the foregoing breaches, the direct Plaintiffs and the Direct Subclass are 

entitled to disgorgement of Santee Cooper’s ill-gotten gains, namely the sums collected from the 

direct Plaintiffs and the Direct Subclass to pay costs associated with the Project, reasonable 

attorneys’ fees and costs, and appropriate equitable relief pursuant to S.C. Code Ann. § 58-31-57. 

FOR A FOURTH CAUSE OF ACTION 
Breach of Contract or Breach of Implied Contract 

On Behalf of the Direct Subclass Against Santee Cooper 
 

116. Plaintiffs restate and reiterate all preceding paragraphs as if specifically restated 
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herein. 

117. A contractual relationship supported by valuable consideration exists between the 

direct Plaintiffs and the Direct Subclass and Santee Cooper. In exchange for the payment of 

monthly electricity rates, Santee Cooper, among other things, provides electricity service and, 

ensures the adequate supply of power, consistent with good utility practices.  

118. Beginning on January 1, 2009, a portion of the direct Plaintiffs’ and the Direct 

Subclass’s monthly electricity rates was specifically charged to pay financing costs associated with 

construction of the Project (i.e., future power to serve future customers). Santee Cooper made a 

variety of promises to its customers concerning these charges including, but not limited to, that the 

Project would actually be built on time and on budget and ultimately provide reliable, affordable, 

and environmentally friendly electrical power, and that the Project was necessary to meet is 

customer’s energy needs. 

119. Santee Cooper breached its contract with the direct Plaintiffs and the Direct 

Subclass by failing to adequately and competently manage the Project, and by ultimately 

abandoning it. Accordingly, Santee Cooper’s customers will never receive any benefit from the 

Project despite having paid increased rates specifically designated for costs associated with the 

Project for over a decade. 

120. Santee Cooper breached its contract with the direct Plaintiffs and the Direct 

Subclass because the rates associated with the Project were neither just nor reasonable under the 

circumstances, nor in accord with good utility practices. 

121. Additionally, Santee Cooper breached the covenant of good faith and fair dealing, 

which accompanies all contracts under South Carolina law, by engaging in the conduct described 

above. 
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122. As a result of these breaches, the direct Plaintiffs and the Direct Subclass have 

suffered substantial losses and are entitled to full compensation, including all direct and 

consequential damages and interest. 

FOR A FIFTH CAUSE OF ACTION 
Unconstitutional Taking Under the South Carolina Constitution 

On Behalf of the Class Against Santee Cooper 
 

123. Plaintiffs restate and reiterate all preceding paragraphs as if specifically restated 

herein. 

124. Article I, Section 13(A) of the South Carolina Constitution prohibits state agencies, 

like Santee Cooper, from taking private property without just compensation and without providing 

“public use.” 

125. Article I, Section 13(A) of the South Carolina Constitution further provides under 

no circumstances may private property ever be taken by the government for private use or 

economic development purposes without the owner’s consent. 

126. Money is private property for the purposes of takings. 

127. Santee Cooper mandated customers pay increased rates associated with the 

construction of two nuclear reactors; however, these funds have never and will never provide any 

public use, service, or commodity for the benefit of customers due to the abandonment. The 

increased rates are not taxes, fees, or special assessments. Plaintiffs and the Class were forced to 

pay these unlawful, increased rates or risk the loss of electricity, which is a necessary feature of 

modern life, heath, and sanitation. 

128. The increased rates associated with the voluntarily abandoned Project constitute 

unconstitutional takings because they violate the just compensation and public use requirements 

under the South Carolina Constitution. 
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129. Moreover, the Project would not have moved forward without the participation of 

and financial commitments by Santee Cooper. Despite the Project’s abandonment and utter failure, 

SCANA’s and SCE&G’s shareholders have reaped and will continue to reap substantial private 

profits. Had Santee Cooper not been involved in the Project, these private profits would not have 

been captured by SCANA’s and SCE&G’s shareholders. Simply put, Santee Cooper’s 

involvement in the Project, specifically the funds collected from its customers, enabled and 

facilitated massive private profit for SCANA and SCE&G and a total loss for its own customers. 

As such, Santee Cooper’s increased rates associated with the voluntarily abandoned Project 

amount to the taking of private property, without consent, for private benefit in violation of the 

South Carolina Constitution. 

130. Given the foregoing, Plaintiffs and the Class are entitled to the return of all monies 

collected and spent by Santee Cooper in violation of the South Carolina Constitution plus 

reasonable attorneys’ fees and costs. 

FOR A SIXTH CAUSE OF ACTION 
Violation of the Due Process Under the South Carolina Constitution 

On Behalf of the Direct Subclass Against Santee Cooper 
 

131. Plaintiffs restate and reiterate all preceding paragraphs as if specifically restated 

herein. 

132. Article I, Section 3 of the South Carolina Constitution prohibits state agencies, like 

Santee Cooper, from depriving persons of, among other things, “property without due process of 

law.” 

133. Santee Cooper violated Article I, Section 3 to the extent customers such as the direct 

Plaintiffs and the Direct Subclass were either not provided notice at all or provided insufficient 

notice (under the circumstances) and an opportunity to participate in any meaningful process prior 
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to the imposition, collection, and expenditure of the unlawful rates at issue in this case. 

134. Santee Cooper further violated Article I, Section 3 to the extent material facts about 

the prospects and future of the construction effort were concealed or not communicated accurately 

during the various rate setting processes used by Santee Cooper. 

135. Santee Cooper further violated Article I, Section 3 to the extent the imposition, 

collection, and expenditure of the rates at issue in this case was a unilateral decision made by the 

Board with no oversight from any other agency, a foregone conclusion irrespective of any 

ratepayer advocacy, and without any meaningful process for customers to examine the merits of 

the rate increases under the circumstances or with the aid of material information Santee Cooper 

possessed or could reasonably access. 

136. Given the foregoing, the direct Plaintiffs and the Direct Subclass are entitled to the 

return of all monies collected and spent by Santee Cooper in violation of the South Carolina 

Constitution plus reasonable attorneys’ fees and costs. 

FOR A SEVENTH CAUSE OF ACTION 
Breach of Contract or Breach of Implied Contract 

On Behalf of the Cooperative Subclass Against Santee Cooper and Central 
 

137. Plaintiffs restate and reiterate all preceding paragraphs as if specifically restated 

herein. 

138. Santee Cooper and Central sell power to the Distribution Cooperatives, including 

Palmetto. 

139. Santee Cooper and Central understand that when power is sold to the Distribution 

Cooperatives, the intended beneficiaries of the purchased power are the indirect cooperative 

Plaintiffs and the Cooperative Subclass. 

140. As the intended beneficiaries of contracts between Santee Cooper, Central, and the 
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Distribution Cooperatives, the indirect cooperative Plaintiffs and the Cooperative Subclass entered 

into contracts indirectly with Santee Cooper and Central, pursuant to which Santee Cooper and 

Central were to provide the Distribution Cooperatives safe, reliable, and steady electrical power 

and to charge only those charges that were necessary and allowed by law for that service. In 

exchange, the indirect cooperative Plaintiffs and the Cooperative Subclass, in order to have 

electrical power, have been forced to pay and have paid electricity rates. These payments inured 

to the benefit of all Defendants. 

141. Santee Cooper and Central breached their contracts with the indirect Plaintiffs and 

the Cooperative Subclass by passing along charges in the form of increased rates associated with 

the Project, which has now been abandoned. This breach violates both explicit terms of governing 

statutes, the terms of the governing agreements for the cooperatives, the terms of the contracts for 

service with the Plaintiffs, and the implied terms of the contracts with the Plaintiffs, including the 

implied obligations of good faith and fair dealing. 

142. Santee Cooper and Central continue to pass along these charges without a proper 

legal basis. 

143. As a result of the breaches of contract by Santee Cooper and Central, the indirect 

Plaintiffs and the Cooperative Subclass have suffered substantial losses and are entitled to full 

compensation, including all direct and consequential damages and interest. 

FOR AN EIGHTH CAUSE OF ACTION 
Breach of Contract or Breach of Implied Contract 

On Behalf of the Palmetto Subclass Against Palmetto 

144. A contractual relationship supported by valuable consideration exists between Mrs. 

Cook and the Palmetto Subclass and Palmetto. In exchange for the payment of monthly electricity 

rates, Palmetto, among other things, provides electricity service and, ensures the adequate supply 
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of power, consistent with good utility practices.  

145. Beginning on January 1, 2009, a portion of Mrs. Cook and the Palmetto Subclass’s 

monthly electricity rates was specifically charged to pay costs associated with construction of the 

Project (i.e., future power to serve future customers).  

146. Palmetto breached its contract with Mrs. Cook and the Palmetto Subclass by failing 

to exercise its rights to ensure the Project was adequately and competently managed. Accordingly, 

the Palmetto Subclass will never receive any benefit from the Project despite having paid increased 

rates specifically designated for costs associated with the Project for over a decade. 

147. Palmetto breached its contract with Mrs. Cook and the Palmetto Subclass because 

the rates associated with the Project were neither just nor reasonable under the circumstances, nor 

in accord with good utility practices. 

148. Additionally, Palmetto breached the covenant of good faith and fair dealing, which 

accompanies all contracts under South Carolina law, by engaging in the conduct described above. 

149. As a result of these breaches, Mrs. Cook and the Palmetto Subclass have suffered 

substantial losses and are entitled to full compensation, including all direct and consequential 

damages and interest. 

FOR A NINTH CAUSE OF ACTION 
Negligence and/or Gross Negligence 

On Behalf of the Class Against Santee Cooper  
 

150. Plaintiffs restate and reiterate all preceding paragraphs as if specifically restated 

herein. 

151. As set forth above and herein, Santee Cooper was a partner and owner of the 

Project, the purpose of which was for the express benefit of Santee Cooper customers.  

152. As a partner and co-owner of a major project created for the benefit of its customers, 
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Santee Cooper had a duty to use due and reasonable care in one or more of the following 

particulars:  

a. Selecting competent agents to work on behalf of Santee Cooper customers;  
 
b. Providing adequate supervision to the progress of Project construction;  
 
c. Providing adequate supervision of the Project budget;  
 
d. Exiting the Project or that portion of the Project Santee deemed 

“unnecessary” for utility purposes;  
 
e. Ensuring adequate policies and procedures existed regarding construction 

of the Project;  
 
f. In the event such policies or procedures were in place, ensuring compliance 

with the policies and procedures;  
 
g. Ensuring the Project was construed according to industry standards and/or 

good utility practices;  
 
h. Ensuring accurate and transparent representations were made about the 

Project to members of the public, bondholders, and regulatory entities;  
 
i. Ensuring only those costs necessary to the reliable provision of electric 

service were assessed as to direct and indirect customers; and 
 
j. Such other duties as may be determined during discovery or the trial of this 

matter.  
 
153. As set more fully herein, Santee Cooper breached its duties in one or more of the 

following particulars:  

a. Failing to use due and reasonable care in oversight and management of the 
Project;  

 
b. Failing to select competent agents with specific knowledge in the field of 

nuclear construction;  
 
c. Failure to exercise reasonable quality assurance and other methods to 

ascertain the actual status of the Project;  
 
d. Failing to adhere to good utility practices with regard to the Project, 

including requiring customers to pay for a Project after a point in time the Project, or a part 
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thereof, had been deemed “unnecessary” for the provision of electric service;  
 
e. Failing to adequately monitor and/or control the budget and construction 

progress on the Project; and 
 
f. Such other particulars as may be revealed through discovery or a trial of this 

case. 
 
154. As a result of Santee Cooper’s conduct as set forth herein, Plaintiffs lost the use of 

Units 2 and 3, and will receive neither these units in the future nor the associated benefits of clean, 

efficient, and cost effective energy, but will continue to incur costs associated with these units 

despite the loss of their use.  Plaintiffs also suffered property damage and loss of use in the form 

of their money wrongfully being taken to fund the Project. 

155. Santee Cooper’s conduct as set forth herein constitutes the complete absence of 

care.  

156. As a direct and proximate result of Santee Cooper’s negligent, grossly negligent, 

and reckless conduct, Plaintiffs and the Class have suffered substantial losses and are entitled to 

recover all actual and consequential damages, including, but not limited to, property damages and 

loss of use, punitive damages, and such other damages as may be determined in law or equity.  

FOR A TENTH CAUSE OF ACTION 
Negligence and/or Gross Negligence 

On behalf of the Cooperative Subclass Against Central 
 

157. Plaintiffs restate and reiterate all preceding paragraphs as if specifically restated 

herein.  

158. At all times relevant to this Complaint, Central was charged with management and 

decision making for the benefit of the customers of the Distribution Cooperatives, consistent with 

good utility practices.  

159. Central had a duty to exercise due and reasonable care and to protect the interests 

E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2019 Jul 25 1:46 P

M
 - H

A
M

P
T

O
N

 - C
O

M
M

O
N

 P
LE

A
S

 - C
A

S
E

#2017C
P

2500348
E

LE
C

T
R

O
N

IC
A

LLY
 F

ILE
D

 - 2019 O
ct 08 1:30 P

M
 - B

E
R

K
E

LE
Y

 - C
O

M
M

O
N

 P
LE

A
S

 - C
A

S
E

#2019C
P

0802493



 
34 

 
 

of Distribution Cooperative customers.  

160. As set forth herein and above, Central breached its duty to exercise due and 

reasonable care, in one or more of the following particulars:  

a. Failing to adequately monitor the Project to ensure construction was 
proceeding according to schedule;  

 
b. Failing to adequately monitor the use of customer funds collected for 

Project financing; 
  
c. Allowing for customer financing to continue on the Project despite 

knowledge that the Project was not proceeding on budget and on schedule; 
 
d. Authorizing the additional payment of $175 million toward the Project after 

Central knew or should have known the Project was no longer viable; and 
 
e. Such other particulars as may be revealed during discovery or trial of this 

matter. 
 
161. As a result of Central’s conduct as set forth herein, the indirect Plaintiffs and the 

Cooperative Subclass lost the use of Units 2 and 3, and will receive neither these units in the future 

nor the associated benefits of clean, efficient, and cost effective energy, but will continue to incur 

costs associated with these units despite the loss of their use.  Plaintiffs and the Cooperative 

Subclass also suffered property damage and loss of use in the form of their money wrongfully 

being taken to fund the Project. 

162. Central’s conduct as set forth herein constitutes the complete absence of care. 

163. As a direct and proximate result of Central’s negligent, grossly negligent, and 

reckless conduct, the indirect Plaintiffs and the Cooperative Subclass have suffered substantial 

losses and are entitled to recover all actual and consequential damages, including, but not limited 

to, property damages and loss of use, punitive damages, and such other damages as may be 

determined in law or equity.  
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FOR AN ELEVENTH CAUSE OF ACTION 
Negligence and/or Gross Negligence 

On behalf of the Palmetto Subclass Against Palmetto 
 

164. Plaintiffs restate and reiterate all preceding paragraphs as if specifically restated 

herein.  

165. At all times relevant to this Complaint, Palmetto had ample opportunity to discover 

and protect its customers from the waste and mismanagement at the Project.  

166. Palmetto had a duty to exercise due and reasonable care and to protect the interests 

of its customers.  

167. As set forth herein and above, Palmetto breached its duty to exercise due and 

reasonable care, in one or more of the following particulars:  

a. Failing to adequately monitor the Project to ensure construction was 
proceeding according to schedule;  

 
b. Failing to adequately monitor the use of customer funds collected for 

Project financing; 
 
c. Allowing for customer financing to continue on the Project despite 

knowledge that the Project was not proceeding on budget and on schedule; and 
 
d. Such other particulars as may be revealed during discovery or trial of this 

matter. 
 
168. As a result of Palmetto’s conduct as set forth herein, Mrs. Cook and the Palmetto 

Subclass lost the use of Units 2 and 3, and will receive neither these units in the future nor the 

associated benefits of clean, efficient, and cost effective energy, but will continue to incur costs 

associated with these units despite the loss of their use.  Mrs. Cook and the Palmetto Subclass also 

suffered property damage and loss of use in the form of their money wrongfully being taken to 

fund the Project. 

169. Palmetto’s conduct as set forth herein constitutes the complete absence of care. 
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170. As a direct and proximate result of Palmetto’s negligent, grossly negligent, and 

reckless conduct, Mrs. Cook and the Palmetto Subclass have suffered substantial losses and are 

entitled to recover all actual and consequential damages, including, but not limited to, property 

damages and loss of use, punitive damages, and such other damages as may be determined in law 

or equity. 

FOR A TWELVTH CAUSE OF ACTION 
Negligence and/or Gross Negligence 

On Behalf of the Class Against SCANA, SCE&G, and SCANA Services  
 

171. Plaintiffs restate and reiterate all preceding paragraphs as if specifically restated 

herein. 

172. Pursuant to the Project, SCANA, SCE&G, SCANA Services, Marsh, Byrne, and 

Addison owed duties to Plaintiffs and the Class, including, but not limited to: 

a. The duty to exercise reasonable oversight and management of the Project; 
 
b. The duty to create and enforce appropriate policies and procedures 

regarding construction of the Project;  
 
c. The duty to adequately and accurately apprise Project owners, bondholders, 

shareholders, regulatory bodies, and members of the public of the status of the Project;  
 
d. The duty to exercise due care with regard to decisions made on the Project, 

including decisions to expand ownership of the Project to third parties;  
 

e. The duty not to impose unreasonable or exorbitant costs on financiers of the 
Project, including the Santee Cooper direct and indirect customers; 

 
f. The duty to ensure the Project was proceeding according to good utility 

practices; 
  

g. The duty to ensure the existence of a Project schedule;  
 
h. The duty to staff the Project with competent employees knowledgeable in 

the field of nuclear construction;  
 
i. The duty to supervise and ensure that monies collected from customers for 

the Project were not being squandered through poor construction practices or unreasonable 
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activities; and  
 
j. Such other duties as may be determined during discovery or the trial of this 

matter. 
 

173. Defendants breached the duties set forth above in one or more of the following 

particulars: 

a. Failing to use due and reasonable care in oversight and management of the 
Project; 

 
b. Failing to create adequate policies and procedures with regard to 

construction and quality assurance on the Project;  
 
c. In the event such policies existed, failing to enforce the policies;  
 
d. Failing to make accurate, timely representations regarding the status of the 

Project to interested parties;  
 
e. Preventing and/or interfering in the sale of Santee Cooper’s ownership 

interest in the Project to competent and knowledgeable third parties;  
 

f. Causing Santee Cooper customers to incur unreasonable and unnecessary 
costs associated with the Project, including costs attributable to SCE&G’s 5% additional 
interest in the Project following the 2014 agreement to purchase a partial share of Santee 
Cooper’s ownership interest; 

 
g. Failing to adhere to good utility practices with regard to the Project, 

including failing to ensure a complete design and schedule and failing to adhere to state 
and federal engineering standards;  

 
h. Failing to assure the existence of a Project schedule; and 
 
i. Failing to have sufficient numbers of staff associated with the Project and 

staffing the Project with employees who did not have the requisite engineering or nuclear 
construction background necessary for the Project; and  

 
j. Such other particulars as may be revealed through discovery or a trial of this 

case. 
 

174. As a result of Defendants’ conduct as set forth herein, Plaintiffs lost the use of Units 

2 and 3, and will receive neither these units in the future nor the associated benefits of clean, 

efficient, and cost effective energy, but will continue to incur costs associated with these units 
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despite the loss of their use.  Plaintiffs also suffered property damage and loss of use in the form 

of their money wrongfully being taken to fund the Project. 

175. Defendants’ conduct as set forth herein constitutes the complete absence of care. 

176. As a direct and proximate result of Defendants’ negligent, grossly negligent, and 

reckless conduct, Plaintiffs have suffered substantial losses and are entitled to recover all actual 

and consequential damages, including, but not limited to, property damages and loss of use, 

punitive damages, and such other damages as may be determined in law or equity. 

FOR A THIRTEENTH CAUSE OF ACTION 
Respondeat Superior 

On Behalf of the Class Against SCANA, SCE&G, and SCANA Services 
 

177. Plaintiffs restate and reiterate all preceding paragraphs as if specifically stated 

herein.  

178. At all times relevant to this Complaint, Marsh, Byrne, and Addison, along with the 

members of the SCE&G New Nuclear Deployment (“NND”) team, were employed by and through 

SCANA Services.  

179. As set forth above and herein, Marsh, Byrne, and Addison, and members of the 

SCE&G NND team, were responsible for oversight, quality control, quality assurance, and 

management of the Project.  

180. In addition, at all times relevant to this Complaint, Marsh, Byrne, and Addison 

served as the public face of the Project on behalf of SCE&G.  

181. Marsh, Byrne, and Addison, and the remaining members of the SCE&G NND team 

failed to exercise due and reasonable care regarding their management, oversight, quality 

assurance, and project protocols, made statements regarding the continued utility and viability of 

the Project with a reckless disregard as to the veracity of the statements, and failed to otherwise 

E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2019 Jul 25 1:46 P

M
 - H

A
M

P
T

O
N

 - C
O

M
M

O
N

 P
LE

A
S

 - C
A

S
E

#2017C
P

2500348
E

LE
C

T
R

O
N

IC
A

LLY
 F

ILE
D

 - 2019 O
ct 08 1:30 P

M
 - B

E
R

K
E

LE
Y

 - C
O

M
M

O
N

 P
LE

A
S

 - C
A

S
E

#2019C
P

0802493



 
39 

 
 

appropriately staff the Project and allow entry into the Project of competent third party purchasers.  

182. During the interim of the Project, Marsh, Byrne, and Addison were operating in the 

course and scope of their employment with SCANA Services.  

183. Accordingly, SCANA Services is responsible for each and every action of Marsh, 

Byrne, and Addison that occurred during the course and scope of their employment.  

184. Plaintiffs were harmed as a direct and proximate result of the negligent conduct of 

Marsh, Byrne, and Addison and the negligent conduct of members of the SCE&G NND team.  

185. As a result, Plaintiffs are entitled to recover actual, consequential, and punitive 

damages, along with such other relief in law or equity as may exist. 

FOR A FOURTEENTH CAUSE OF ACTION 
Unjust Enrichment / Money Had and Received 

On Behalf of the Class Against Defendants 
 

186. Plaintiffs restate and reiterate all preceding paragraphs as if specifically restated 

herein. 

187. Plaintiffs and the Class conferred a non-gratuitous benefit on Defendants in the 

form of increased rates associated with the Project. Defendants promised Plaintiffs and the Class 

a variety of benefits in exchange for the increased rates, namely cheaper, cleaner, and more 

dependable nuclear power. Plaintiffs and the Class had no choice but to pay the increased rates or 

else run the risk of losing their electricity, which is an essential feature of modern life and human 

health and sanitation. 

188. Defendants realized value from the increased funds by, among other things, using 

them to directly or indirectly purchase goods, materials, services, and other items of value in 

connection with the Project. Additionally, the Project, which would not have proceeded as long as 

it did without the increased rates, generated economic and other value to Defendants, including 
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financial profit, increased stock value, bonuses, retirement benefits, and other corporate and 

personal value. 

189. Despite paying the increased rates and conferring benefits on Defendants, all of 

which have been retained and none of which have been disgorged, Plaintiffs and the Class will 

receive none of the promised benefits (or any benefits at all) due to the Project’s abandonment.  

What is more, Plaintiffs and the Class stand to continue to suffer losses by continuing the pay the 

increased rates post-abandonment. 

190. Plaintiffs and the Class are entitled, as a matter of equity, to recover the increased 

rates associated with the Project and other relief deemed reasonable and appropriate by the Court. 

FOR A FIFTEENTH CAUSE OF ACTION 
Constructive Trust 

On Behalf of the Class Against Defendants 
 

191. Plaintiffs restate and reiterate all preceding paragraphs as if specifically restated 

herein. 

192. Plaintiffs and the Class reposed a special confidence in Defendants to use the 

monies they paid to build the Project. Defendants in equity and good conscience were bound to 

act in good faith and due regard to the interests of Plaintiffs. 

193. By accepting Plaintiffs’ and the Class’ funds, Defendants accepted the fiduciary 

relationship with regard to the management of the funds and the construction of the Project. 

194. Defendants have accepted Plaintiffs’ and the Class’ monies for the construction of 

the Project by charging them increased rates. 

195. Defendants were trusted with Plaintiffs’ and the Class’ monies to build the Project. 
 
196. Defendants knew, or should have known, that the Project was not feasible or viable, 

and that they were not spending Plaintiffs’ and the Class’ monies properly. 
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197. Even with knowledge that the Project was over budget and was likely to fail, 

Defendants continued to collect monies from Plaintiffs and the Class. 

198. Defendants were managing the funds of Plaintiffs and the Class. Thus, Defendants 

owed a duty and/or fiduciary duty to Plaintiffs and the Class to prudently manage the monies and 

to properly oversee the Project. 

199. Defendants also concealed material issues with the Project from Plaintiffs and the 

Class while continuing to collect monies from them to pay for the Project. 

200. Defendants’ actions in concealing the material issues with the Project while 

continuing to collect and spend Plaintiffs’ and the Class’ monies were fraudulent and in bad faith. 

201. Defendants’ actions abused the confidence of Plaintiffs and the Class and were in 

violation of the fiduciary duty owed to Plaintiffs and the Class to properly spend their monies. 

202. Plaintiffs and the Class should be entitled to the return from Defendants of: 

a. the entire Toshiba Settlement; 

b. all profits, performance bonuses, retirement packages (“golden 

parachutes”), and other benefits associated with the Project received by Defendants; 

c. all funds received from the sale of the Project or parts thereof; and 

d. all increased rates that were paid associated with the Project. 

203. Defendants have a duty and obligation in equity to make restitution to Plaintiffs and 

the Class. 

FOR A SIXTEENTH CAUSE OF ACTION 
Equity 

On Behalf of the Class Against Defendants 
 

204. Plaintiffs restate and reiterate all preceding paragraphs as if specifically restated 

herein. 
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205. “Courts have the inherent power to do all things reasonably necessary to insure that 

just results are reached to the fullest extent possible.” Ex Parte Dibble, 279 S.C. 592, 595–96, 310 

S.E.2d 440, 442 (Ct. App. 1983). 

206. Defendants’ actions and inactions described herein represent an unprecedented 

travesty of mismanagement, misconduct, and waste. This is the most profound economic 

catastrophe in the history of the state. Meanwhile, Defendants and their officers, shareholders, 

parent companies, and employees have received undeserved performance bonuses, retirement 

packages, and other financial benefits despite the utter failure of the Project. Plaintiffs and the 

Class, all of whom are entirely innocent, have suffered substantial economic losses for which they 

deserve compensation under fundamental notions of justice and fairness. 

207. Given the foregoing, this Court should employ its inherent equitable powers to right 

past wrongs and fashion a just and appropriate remedy for Plaintiffs and Class. 

JURY TRIAL DEMANDED AND PRAYER FOR RELIEF 
 

WHEREFORE, Plaintiffs demand a jury trial and pray for judgment against Defendants 

and that: 

A. The Court certify the Class and appoint the undersigned as Class Counsel; 

B. Plaintiffs and the Class recover the general and special compensatory damages 

determined to have been sustained by them; 

C. Plaintiffs and Class be awarded the just and proper equitable relief requested; 

D. Plaintiffs and the Class recover punitive damages in an amount to be determined; 

E. Plaintiffs recover the costs of this suit, including any expert witness fees and 

reasonable attorneys’ fees; and 

F. The Court grants such other, further, or different relief as may be deemed just and 
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proper. 

s/ James L. Ward, Jr.    
 
Daniel A. Speights 
A. Gibson Solomons, III 
SPEIGHTS & SOLOMONS 
100 Oak Street, East 
Post Office Box 685 
Hampton, SC 29924 
Telephone: 803-943-4444 
 
James L. Ward, Jr.  
Ranee Saunders 
Whitney Harrison 
McGOWAN, HOOD & FELDER, LLC 
321 Wingo Way, Suite 103 
Mt. Pleasant, SC 29464 
Telephone: 843-388-7202 
 
Clayton B. McCullough 
Ross A. Appel 
McCULLOUGH KHAN, LLC 
359 King St., Ste. 200 
Charleston, SC 29401 
Telephone: 843-937-0400 
 
J. Preston Strom, Jr. 
Jessica L. Fickling 
John R. Alphin 
STROM LAW FIRM, LLC 
2110 Beltline Boulevard 
Columbia, SC 29204 
Telephone: 803-252-4800 
 
Terry E. Richardson, Jr. 
Edward J. Westbrook 
Jerry H. Evans 
Daniel S. Haltiwanger 
RICHARDSON, PATRICK, WESTBROOK & 
BRICKMAN, LLC 
P.O. Box 1368 
Barnwell, SC 29812 
Telephone: 803-541-7850 
 
ATTORNEYS FOR PLAINTIFFS 
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Dated: July 25, 2019 
Mt. Pleasant, South Carolina 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF SOUTH CAROLINA 

COLUMBIA DIVISION 
 

Christine Delmater, Stephanie Speicher, Jeff 
Shelton, David Drake, Carol S. Adams, and 
Travis Hamiter on behalf of the themselves and 
all other similarly situated,  
 
           Plaintiffs, 
 
vs. 
 
The State of South Carolina, SCANA 
Corporation, South Carolina Public Service 
Authority, and Lonnie Carter,  
 
           Defendant. 

3:17-cv-02563-TLW 
 
 
 

SECOND AMENDED COMPLAINT 

CLASS CERTIFICATION 

REQUESTED 

JURY TRIAL DEMANDED 

 
 
 

 

The Plaintiffs named above, complaining of the Defendant herein, would respectfully 

show unto the Court: 

PARTIES 

1. Plaintiffs are citizens and residents of the State of South Carolina that are within 

the service area of SCANA’s subsidiary South Carolina Electric & Gas (SCE&G) and the South 

Carolina Service Authority.   

2. The potential members of the class of plaintiffs (hereinafter “Plaintiff Class”) are 

so numerous as to be impracticable to join all to the instant actions.  

3. The State of South Carolina is one of the several states of the United States of 

America.  

4. Defendant SCANA Corporation is a corporation organized and existing under the 

laws of the State Carolina. It operates by and through its wholly owned subsidiary South 

Carolina Electric & Gas (SCE&G) to supply electricity to residential, commercial and 
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governmental customers in various counties of the State of South Carolina. SCE&G’s service 

area includes parts of 24 counties in central and southern South Carolina. It serves the 

metropolitan areas of Charleston, Columbia, Lexington, Beaufort and Aiken and many other 

smaller cities and towns, and rural areas in South Carolina. SCANA and SCE&G are hereinafter 

collectively referred to hereafter as “SCANA.”  

5. South Carolina Public Service Authority (herein after “Santee Cooper”) is a non-

profit corporation organized under Title 58 of the Code of Laws of the State of South Carolina. 

Santee Cooper acts as a public utility and supplies electricity to residential, commercial, electric 

cooperatives, and governmental customers in various counties of the State of South Carolina. 

The instant action is brought pursuant to S.C. Code Ann. § 58-31-57 on behalf of all retail 

customers of Santee Cooper. 

6. Lonnie Carter is the former or soon to be former chief executive officer of Santee 

Cooper. Upon information and belief, Carter is a citizen and resident of the State of South 

Carolina. The instant action is brought pursuant to S.C. Code Ann. §§ 58-31-55, 58-31-56, 58-

31-57 on behalf of all retail customers of Santee Cooper against . 

7. At all times relevant herein, Carter committed Santee Cooper to involvement in 

the events alleged herein for his personal gain and not to solely benefit Santee Cooper.  

8. At all times relevant herein, Carter’s actions to enrich himself at the expense of 

Santee Cooper’s customers as alleged herein were outside the scope of his duties as the CEO of 

Santee Cooper.  

9. SCANA and Santee Cooper are public utilities with exclusive franchises to 

provide electricity within their service areas. Plaintiff Class members have no choice but to 
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purchase electricity from SCANA and Santee Cooper if their property is within their franchise 

areas.  Plaintiff Class members have all purchased electricity for at least one month from 

SCANA and/or Santee Cooper during the period of time of 2007 to present and paid the 

additional charges associated with the facts and circumstances alleged herein.   

10. SCANA is regulated by the South Carolina Public Service Commission (SCPSC). 

The SCPSC is tasked with protecting the public from predatory and monopolistic behavior by the 

utilities it regulates such as SCANA such as unfair rate hikes, lack of competition, etc.  

11. Santee Cooper is required by S.C. Code § 58–31–55(3)(a) to offer electricity “at 

just and reasonable rates, regardless of the class of the customer.” 

12. Any deceitful activity by SCANA, Santee Cooper, and/or Carter towards the 

SCPSC necessarily impacts the public in general and Plaintiff Class in particular.   

13. While the exact number of Plaintiff Class members is unknown to Plaintiffs at 

this time, a good faith estimate is that a majority of the residents and businesses in South 

Carolina buy their electricity from SCANA and Santee Cooper.  

14. The Plaintiff Class specifically excludes the Defendants, the current and former 

employees, officers and agents of the SCANA and Santee Cooper including all outside and 

retained counsel. 

15. The Plaintiff Class also specifically excludes employees, officers and agents of 

Plaintiffs’ undersigned counsel.  

16. The Plaintiff Class also specifically excludes the Justices of the United States 

Supreme Court, the Justices of the South Carolina Supreme Court, the Judges of the Fourth 

Circuit Court of Appeals, the Judges of the United States District Court of South Carolina, the 
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Judges of the South Carolina Court of Appeals, Judges of the South Carolina Courts of Common 

Pleas, and all employees, officers and agents of these same courts.  

17. The Plaintiff Class also specifically excludes employees, officers and agents of 

the United States Department of Justice, United States Department of the Treasury, United States 

Department of Commerce, Federal Bureau of Investigation, Internal Revenue Service, United 

States Marshals, Securities and Exchange Commission, South Carolina Law Enforcement 

Division, and/or members of any federal or state grand juries. 

18. Plaintiffs’ claims are typical of the claims of the members of the Plaintiff Class as 

all members of the Plaintiff Class are similarly affected by SCANA’s, Santee Cooper’s and 

Carter’s wrongful conduct in violation of the various federal and state constitutional provisions 

and laws described herein.  

19. Plaintiffs will fairly and adequately protect the interests of the members of the 

Plaintiff Class.  

20. Plaintiffs have retained competent counsel, experienced in class action litigation 

and litigation involving breaches of constitutional rights, statutory duties, and fraud.  

21. Common questions of law and fact exist as to all members of the Plaintiff Class 

and predominate over any questions solely affecting individual members of the Class. Among 

the questions of law and fact common to the Plaintiff Class are, inter alia: 

a) Whether the State of South Carolina has violated the United States 

Constitution and/or South Carolina Constitution in passing the Base Load 

Review Act; 
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b) Whether SCANA and Santee Cooper have violated the United States 

Constitution and/or South Carolina Constitution by engaging in a takings; 

c) Whether SCANA and Carter have violated the laws of the United States as 

outlined herein; 

d) Whether SCANA and Carter have violated the law of South Carolina as 

outlined herein; 

e) Whether SCANA and Carter owed and breached a duty in tort to the Plaintiff 

Class; 

f) Whether SCANA owed and breached a duty in contract to the Plaintiff Class 

concerning the construction of the Reactor project.  

g) Whether SCANA and Carter knew or should have known of potential design 

issues with the construction of the Reactor project as set forth more fully 

herein; 

h) Whether SCANA and Carter have acted in a commercially reasonable and 

prudent manner in the selection, design, supervision and administration of the 

contract to construct the Reactor project, and/or 

i) Whether a constructive trust should be imposed on SCANA and Santee 

Cooper for any funds received directly or indirectly by way of settlement with 

any other party relating to the project alleged herein.  

JURISDICTION & VENUE 

22. This Court has subject-matter jurisdiction, pursuant to 28 U.S.C.A. § 1331, over 

the claims in this lawsuit.  
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23. This Court has personal jurisdiction over SCANA because it is organized under 

the laws of the State of South Carolina, has its corporate headquarters within the State of South 

Carolina, and the events giving rise to the matter in controversy occurred within the State of 

South Carolina.  

24. This Court has personal jurisdiction over Carter because he is a citizen and 

resident of the State of South Carolina.  

25. This Court has supplemental jurisdiction to hear and decide relevant causes of 

action arising under the laws of the State of South Carolina.  

26. Venue is proper under 28 U.S.C. § 1391(b) and 18 U.S.C. § 1965(a) as all events 

giving rise to the claims occurred in this district. 

27. Venue is proper in this division pursuant to Local Civil Rule 3.01 DSC. 

FACTUAL ALLEGATIONS 
 

28. Each and every allegation contained in the preceding paragraphs is reiterated as if 

repeated verbatim to the extent it is not inconsistent with this cause of action.   

29. Upon information and belief, SCANA and/or Santee Cooper began planning for 

the construction of the Reactor project during 2005.  

30. On April 19, 2007, the State of South Carolina enacted the Base Load Review 

Act, S.C. Code Ann. § 58-33-210, et. seq. (hereinafter the “Base Load Review Act”) to provide 

to utilities, including SCANA, a stable funding mechanism to construct new power plants 

including the Reactor project. The Base Load Review Act is incorporated herein by reference. 

31. Upon information and belief, SCANA lobbied the General Assembly heavily for 

the passage of the Base Load Review Act. Upon further information and belief, SCANA made 
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campaign contributions to 31 of 32 state senators during or before the passage of the Base Load 

Review Act. 

32. On or about May 27, 2008, SCANA and Santee Cooper announced a plan to 

construct two nuclear reactors at SCANA’s V.C. Summer facility in Fairfield County 

(hereinafter “the Reactor project.”)  

33. On or about May 30, 2008, SCANA on behalf of itself and Santee Cooper and in 

furtherance of the Reactor project filed an application pursuant to the Base Load Review Act for 

approval to charge the Plaintiff Class members in advance for the construction of the Reactor 

project by and through rate hikes in addition to charges for electricity purchased by Plaintiff 

Class.  

34. The Reactor project is a partnership owned 55% by SCANA and 45% by Santee 

Cooper that is separate and distinct from its owners.  

35. As partners, SCANA and Santee Cooper are jointly and severally liable for any 

liability incurred as a result of the Reactor project pursuant to S.C. Code Ann. § 33–41–370, and 

S.C. Code Ann. § 33–41–370 is incorporated herein by reference. 

36. On or about May 23, 2008, SCANA and Santee Cooper hired Westinghouse 

Electric Company (“Westinghouse”) and Stone & Webster, Inc. (“Stone & Webster) as the prime 

contractors for the construction of the Reactor project. Westinghouse, Stone & Webster and all 

other construction contractors for the Reactor project are hereinafter collectively referred to as 

“Westinghouse.” 
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37. At the time of their filings, SCANA and Santee Cooper (through Carter) 

represented to its customers by and through their filings with South Carolina Public Service 

Commission (SCPSC) that the Reactor project was, inter alia:  

a) Necessary to meet the expected growth in future customer needs; 

b) Necessary for providing reasonably priced electricity to the Plaintiff Class; 

c) The construction of the Reactor project was the most cost efficient way of 

meeting future customer needs; 

d) Would utilize the Westinghouse’s AP1000 Reactor project Design which 

contained technologically advanced design features; 

e) Would be constructed using standardized designs pre-approved by the Nuclear 

Regulatory Commission and use advanced modular construction techniques;  

f) Would cost approximately $9.8 billion;  

g) Approving funding in advance would save Plaintiff Class money in the future 

because the Reactor project would be built at a lower cost; 

h) Time was of the essence in that other nuclear power plants were expected to 

be built in other locations; 

i) The Reactor project would be completed by April 1, 2016 for one unit and 

January 1, 2019 for a second unit.  

38. At the time SCANA and Santee Cooper made the application, SCANA and Carter 

knew or should have known: 

a) The Reactor project design they had selected had never been constructed 

before; 
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b) Westinghouse did not have a complete set of engineering drawings to 

construct the reactor; 

c) The Reactor project design they had selected had not been approved by the 

Nuclear Regulatory Commission;  

d) That construction of the Reactor project included a substantial risk of failure 

that SCANA and Carter actively concealed and/or publicly minimized; 

e) Upon information and belief, the risk of failure of the Reactor project was so 

great that neither SCANA nor Santee Cooper would have commenced the 

Reactor project but for the funding pursuant to the Base Load Review Act; 

and/or 

f) Upon information and belief, SCANA knew or should have known that 

SCANA’s bottom line would be enhanced if the Reactor project was approved 

by the SCPSC regardless if the Reactor project was actually finished.   

39. The Base Load Review Act imposes a duty on SCANA to act in a reasonably 

prudent manner in the construction of the Reactor project.   

40. The Base Load Review Act also imposes a duty on SCANA to supervise 

Westinghouse so that Westinghouse also acted in a reasonably prudent manner.  

41. Title 58 of the South Carolina Code imposes duties on Santee Cooper to act in the 

public interest by acting in a reasonably prudent manner in its operations including the 

assessments of utility rates and the supervision of Westinghouse  

42. The Nuclear Regulatory Commission likewise imposes duties upon SCANA, 

Santee Cooper and Carter to properly supervise the construction of the Reactor project. 
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43. The information provided by SCANA, Santee Cooper and/or Carter to the SCPSC 

was false or materially false including, inter alia: 

a) The expected price of the Reactor project; 

b) The expected output of the Reactor project; 

c) The readiness of the design of the Reactor project; 

d) That the construction schedule for the Reactor project was generic and not site 

specific;  

e) The expected date the Reactor project would come into service;  

f) The expected need for the Reactor project for future capacity requirements;  

g) The expected risk of delay in constructing the Reactor project; 

h) The expected risk of failure to cost-effectively construct the Reactor project;  

i) The expected purpose of the Reactor project to sell electricity to consumers 

within the State of South Carolina when in fact it was to be utilized to sell 

electricity to customers outside of the State of Carolina;  

44. SCANA asked the SCPSC to approve the first of multiple rate increases to fund 

the reactor project on May 30, 2008.  

45. SCPSC approved SCANA and Santee Cooper’s proposal to construct the Reactor 

project on or about March 2, 2009 pursuant to the Base Load Review Act by way of Order No. 

2009-104(A).    

46. SCPSC relied upon the representations made by SCANA and Carter to approve 

their request to bill Plaintiff Class in advance of the construction of the Reactor project.  
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47. SCANA and Santee Cooper began billing Plaintiff Class members in advance for 

the Reactor project and Plaintiff Class members paid sums associated with the Reactor project to 

SCANA and Santee Cooper. Upon information and belief, Plaintiff Class have paid billions of 

dollars to fund the construction of the Reactor project.  

48. By force of the Base Load Review Act, Plaintiff Class was required to pay funds 

in advance for the construction of the Reactor project to SCANA in addition to the cost of the 

electricity they had consumed. 

49. For force of law, Plaintiff Class was required to pay funds to Santee Cooper in 

advance for the construction of the Reactor project in addition to the cost of the electricity they 

had consumed.  

50. Plaintiff Class had no reasonable alternative to purchase electricity as the State of 

South Carolina has designated exclusive service areas to SCANA and Santee Cooper to provide 

electricity. SCANA and Santee Cooper have a monopoly within their exclusive service areas.  

51. The risk of constructing the Reactor project was reasonably foreseeable in that 

groups opposed to the Reactor project presented statistics and Reactor projections that later 

proved to be accurate to the SCPSC but that SCANA and Carter disputed those forecasts before 

the SCPSC. 

52. SCANA’s and Carter’s disputing the groups opposed to the Reactor project was 

done in bad faith and in furtherance of their scheme as alleged herein.  

53. SCANA had a pecuniary interest in making these false or materially false 

allegations as the Base Load Review Act shifts the burden of both financing and risk of 

construction from itself onto the Plaintiff Class.   

3:17-cv-02563-TLW     Date Filed 11/07/17    Entry Number 20     Page 11 of 36

E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2019 O

ct 08 1:30 P
M

 - B
E

R
K

E
LE

Y
 - C

O
M

M
O

N
 P

LE
A

S
 - C

A
S

E
#2019C

P
0802493



12 
 

54. Carter had a personal pecuniary interest in making these false or materially false 

allegations as he expected to personally profit as the funding through the Base Load Review Act 

would artificially make Santee Cooper more profitable.   

55. Between 2009 and 2012, SCANA and Santee Cooper were allowed to conduct 

preconstruction activity on the site while increasing rates to support these costs for the Reactor 

project.  

56. On December 31, 2011, SCANA reported that progress on the Reactor project had 

been delayed because of redesign and production issues.  

57. Upon information and belief, SCANA and Carter were aware as of December 31, 

2011 that the designs of the Reactor project were not complete and were not stamped by an 

engineer licensed in South Carolina in violation of the laws of the State of South Carolina. 

58. Upon information and belief, SCANA and Carter asked Westinghouse for its 

position on whether licensed engineers were needed. 

59. Westinghouse responded in writing on or about May 7, 2012 that licensed 

engineers and stamped plans were unnecessary.  

60. Upon information and belief, construction began on the Reactor project in 2012. 

61. Upon information and belief, major concrete placement was completed in 2013. 

62. On or about 2012, the cost Reactor projections and delays meant that SCANA and 

Santee Cooper knew or should have known that continued work on the Reactor project was 

wasteful and that deadlines could not be met.  

63. SCANA and Santee Cooper knew or should have known as early as 2012 that the 

Reactor project could not be completed for the amounts it had forecasted.  
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64. Despite numerous representations to the contrary in 2012, SCANA and Santee 

Cooper did not adequately control costs or supervise Westinghouse.  

65. SCANA, Santee Cooper, and/or Carter knew or should have known on or about 

2012 that continued construction of the Reactor project was wasteful and was not in the public 

interest.  

66. SCANA, Santee Cooper and or Carter continued their representations of the 

following to the SCPSC in 2012 which were false or materially false:  

a) The expected price of the Reactor project; 

b) The expected output of the Reactor project;  

c) The expected date the Reactor project would come into service;  

d) The expected need for the Reactor project for future capacity requirements;  

e) The expected risk of delay in constructing the Reactor project; 

f) The expected purpose of the Reactor project to sell electricity to consumers 

within the State of South Carolina when in fact it was to be utilized to sell 

electricity to customers outside of the State of Carolina;  

67. In 2014, SCANA and Santee Cooper hired the Betchel Corporation to do an 

exhaustive review of the Reactor project.  

68. On or about February 5, 2016, Betchel Corporation produced a report, 

incorporated by reference herein which laid bare the inadequacies of the management of the 

Reactor project by SCANA and Santee Cooper. These deficiencies include, inter alia: 
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a) Contractors’ construction plans were not specific to the Reactor project and, 

thus could not serve as a firm basis to calculate the Reactor project’s cost or 

completion date;  

b) That there was an “engineering debt” of plans that were needed to complete 

the design of the project; 

c) At one point, the number of supervisors was “quite high” when compared to 

the 800 craft works on the Reactor project; 

d) Contractors’ designs often needed “significant” changes before construction 

because the designs presented were “unbuildable;” 

e) Reactor project managers had not planned far enough ahead to adapt to the 

need for design changes; 

f) Turnover among non-manual workers was high; 

g) Productivity dipped because of bad designs, sustained overtime, complicated 

work packages and an aging workforce; 

h) Employees worked too many hours for an extended period of time; 

i) SCANA and/or Santee Cooper should hire an experienced management 

company instead of relying on their own staffs; and/or  

j) SCANA and Santee Cooper should sit down with its contractors to reassess 

the Reactor project’ goals and realistically forecast its remaining cost and 

completion date; 

69. Upon information and belief, neither SCANA nor Carter materially acted on the 

recommendations made by Bechtel to improve and/or salvage the Reactor project 
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70. In a memorandum dated March 3, 2016, Santee Cooper informs SCANA of the 

following: 

Over the past seven years, the Consortium’s inability to coordinate itself and 
complete the engineering, procurement, and construction work necessary to 
deliver this project on a schedule has come at a high cost to the Owners. For each 
moth of project delay, Santee Cooper estimates its share of project cost to be 
approximately $35 million. New project management and leadership are needed 
to overcome these challenges. 
 
71. As evidence of the damning nature of the Bechtel report, current and former 

SCANA executives and board members divested themselves of large portions of SCANA stock 

prior to the findings of the Bechtel report became public. These sales include, inter alia: 

a) Martin “Marty” Phalen, former senior vice president of administration, sold 

42,023 shares of SCANA stock that he indirectly controlled on May 1, 2017 

for  $65.49 per share for a profit of approximately $2.7 million; 

b) Mark Cannon, former vice president and treasurer, sold 8,000 shares of 

SCANA stock that he directly owned on February 29, 2016 for $65.11 per 

share for a profit of approximately $520,000. 

c) Russell “Rusty” Harris, president of SCE&G Gas Operations and SCANA 

senior vice president sold 2,500 that he indirectly controlled on February 26, 

2016 for $65.26 per share for a profit of approximately $163,000. 

d) James Micali, a former member of SCANA’s board of directors, sold 1,000 

shares of SCANA stock for $66.10 he owned on February 23, 2016 for $66.10 

per share for an approximate profit of $66,100. 
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72. Upon information and belief, SCANA, Carter and Santee Cooper actively 

concealed the existence and/or content of these reports to the public in general and the SCPSC in 

particular.  

73. Between 2007 and 2017, SCANA asked for additional rate increases for 

construction costs to cover cost overruns and delays. 

74. Upon information and belief, SCANA asked for additional rate increases even 

after receipt of the Bechtel report.   

75. Upon information and belief, Santee Cooper imposed additional rate increases on 

its customers within the Plaintiff Class even after receipt of the Bechtel report. 

76. The SCPSC again relied upon the representations made by SCANA, Santee 

Cooper, and/or Carter and issued an order allowing additional charges to customers.  

77. Upon information and belief, SCANA and Santee Cooper have spent 

approximately $9 billion on the Reactor project.  

78. The Reactor project has plagued with design and construction issues that have 

caused long delays and massive cost overruns.  

79. The design and construction issues were reasonably foreseeable to SCANA and 

Carter in advance of asking for funding through the Base Load Review Act.   

80. On or about February 14, 2014, SCANA revised the completion schedule to 

December 15, 2017 for one Reactor project and December 15, 2018 for the other.  

81. On or about 2014, Carter started telling employees and staff of Santee Cooper that 

Westinghouse could not be relied upon and they only “need to believe what they physically 

present.” 
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82. Carter did not inform the public, the SCPSC or anyone outside of SCANA or 

Santee Cooper of his concerns. 

83. Carter’s actions to conceal his opinions and information from the public were 

done to further the Reactor project scheme.  

84. SCANA and Santee Cooper continued to bill customers in advance for the reactor 

project despite their knowledge that the Reactor project was unlikely to ever be completed.  

85. In October 2016, SCANA and Westinghouse conducted a Reactor project review 

and agreed to a new or revised contract in the amount of $14 billion dollars.  

86. Upon information and belief, the Reactor project is only one-third complete as of 

August 2017 and would cost approximately $23 billion if completed.  

87. Upon information and belief, SCANA has raised the rates on Plaintiff Class 

members nine times to fund the Reactor project. Upon further information and belief, 

approximately 18% of a SCANA’s customer’s power bill pays for the Reactor project plant and 

Plaintiff Class Members have contributed $1.4 billion towards the Reactor project.  

88. Upon information and belief, Santee Cooper has raised the rates on Plaintiff Class 

five times.  

89. SCANA paid its executives handsome bonuses—even when the Reactor project 

veered toward abandonment—including bonuses for work directly related to the Reactor project 

according to SCANA’s filings with the Securities and Exchange Commission (“SEC”) including, 

inter alia:  
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a) Chief Executive Officer and Chairman of the Board for SCANA Kevin Marsh 

received a bonus of $3.3 million in 2016 in part for “oversight and support” of 

the Reactor project construction activities; 

b) Chief Financial Officer for SCANA Jimmy Addison received a bonus of 

$620,000 in 2016 in part for efforts to secure financing relating to the Reactor 

project; 

c) Chief Operating Officer for SCANA Stephen Byrne received a bonus of 

$620,000 in 2016 in part for his continuing oversight of various aspects the 

Reactor project construction activities; 

d) Additional sums went to lower ranking employees in part due to construction 

of the Reactor project;  

e) In 2014, SCANA’s top executives including SCANA and Santee Cooper 

received a performance based bonus relating in part to due to “operational 

excellence” while the Reactor project equal to approximately 20% of their 

base pay;  

f) Stephen Byrne received a bonus in 2012 for $184,750 for his “efforts and 

achievements” associated with the Reactor project;   

g) Overall, the pay of SCANA’s top executives increased to $14 million in 2016 

from $8.5 million in 2007; 

h) Overall, SCANA has paid its executives and employees $21,361,837 in 

performance based bonuses related in part or in whole to the Reactor project 

since 2007; and/or 
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i) Overall, SCANA has paid its executives and employees $3,425,855 in 

additional discretionary bonuses related in part or in whole to the Reactor 

project since 2007;  

90. SCANA paid these bonuses with the full knowledge of the existing problems with 

the Reactor project and/or the contents of the Bechtel report. 

91. Carter also received a bonus of $38,321 in relation to the Reactor project.  

92. SCANA, Santee Cooper and Carter knew or should have known: 

a) The cost estimates for the Reactor project were unreasonably low; 

b) That a decrease in electricity consumption and demand greatly reduced the 

need to construct the Reactor project; 

c) The existence of cheaper alternatives that would have supplied any actual 

increase in electricity consumption and demand generated by economic 

growth; 

d) The Reactor project design was untested which increased the likelihood of 

extra design and construction costs; 

e) The Reactor project design as presented for approval to the SCPSC was going 

to change after construction began;  

f) The proposed generating capacity greatly exceeded the future anticipated 

electricity growth of their customer base; 

g) That the construction timeline estimate was unreasonably optimistic; 

h) That construction delays were occurring so that costs would increase and the 

timeline estimate could not be achieved; 
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i) That Westinghouse’s inability to complete the Reactor project on time and on 

budget was and/or should have been manifestly evident before SCANA and 

Santee Cooper incurred substantial construction related costs;  

93. Westinghouse sought the protection of bankruptcy court on or about March 27, 

2017 in the Southern District of New York.  

94. On or about July 31, 2017, SCANA and Santee Cooper announced it was 

abandoning the Reactor project allegedly due to the delays in construction, escalating costs, 

lower Reactor projections for energy needs of Plaintiff Class.  

95. On or about July 21, 2017, the parent company of Westinghouse, Toshiba, 

announced it had reached a settlement with SCANA and Santee Cooper for $2.2 billion dollars 

for costs associated with Westinghouse’s failure to perform.  

96. SCANA and Santee Cooper announced their intentions to charge the Plaintiff 

Class for costs associated with shutting down the Reactor project. Upon information and belief, 

this amount is approximately $2 billion spread over 60 years.  

97. On September 27, 2017, SCANA and Santee Cooper sold their settlement with 

Toshiba to Citibank for an immediate cash payment of approximately $1.84 billion. 

FOR A FIRST CAUSE OF ACTION 

Declaratory Judgment 

Against the State of South Carolina 

 

98. Each and every allegation contained in the preceding paragraphs is reiterated as if 

repeated verbatim to the extent it is not inconsistent with this cause of action.   

99. The South Carolina Attorney General has issued an opinion calling into question 

the Constitutionality of the Base Load Review Act.  The South Carolina Attorney General’s 
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opinion dated September 26, 2017 is incorporated herein by reference.  (Exhibit 1: South 

Carolina Attorney General Opinion September 26, 2017)  

100. Plaintiffs on behalf of the Plaintiff Class ask this Court to issue a declaration 

pursuant to the Declaratory Judgment Act, 28 U.S.C. §§ 2201 and 2202, and the South Carolina 

Declaratory Judgment Act, S.C. Code Ann. § 15-53-10, et seq. and enter a judgment as follows: 

a) The Base Load Review Act violates the Due Process Clause of Fifth and 

Fourteenth Amendments of United States Constitution in that law predetermines 

the result of necessity and does not allow ratepayers to have a meaningful 

challenge if circumstances change; 

b) The Base Load Review Act violates Article 1, Section 13 of the South 

Carolina Constitution which allows a taking only for a “public use;” 

c) The inclusion of preconstruction and construction costs into the rate base 

by Santee Cooper violates Article 1, Section 13 of the South Carolina 

Constitution which allows a taking only for a “public use;” 

d) The Base Load Review Act violates Article IX, Section 1of the South 

Carolina Constitution which requires the regulation common carriers and utilities 

“to the extent required by the public interest. 

e) The inclusion of preconstruction and construction costs into the rate base 

by Santee Cooper violates Article IX, Section 1of the South Carolina Constitution 

which requires the regulation common carriers and utilities “to the extent required 

by the public interest. 
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f) The rate of return allowable by the Base Load Review for an abandoned 

project exceeds the constitutionally allowable “used and useful” standard under 

the Fifth and Fourteenth Amendment to the Constitution of the United States of 

America; 

g) The inclusion of abandonment costs into the rate base by Santee Cooper 

exceeds the constitutionally allowable “used and useful” standard under the Fifth 

and Fourteenth Amendment to the Constitution of the United States of America; 

h) The Base Load Review Act fails to adequately protect the consumer’s 

interest in determining a “fair and reasonable” rate to pay to bondholders;  

i) Santee Cooper failed to adequately protect the consumer’s interest in 

determining a “fair and reasonable” rate; 

j) Favoring shareholders and/or stakeholders over Plaintiff Class is a 

violation of the Equal Protection clause of the Fourteenth Amendment to the 

Constitution of the United States; 

k) The inability of Plaintiff Class to challenge the determinations provided 

under the Base Load Review or by the Santee Cooper board for future changes in 

necessity is capricious and arbitrary such that it violates the Due Process Clause 

of the Fifth and Fourteenth Amendment to the Constitution of the United States of 

America; 

l) The allowance of SCANA and/or Santee Cooper to charge Plaintiff Class 

for abandonment of the Reactor project—particularly when it was due in part to 

their own malfeasance—is a violation of the substantive due process rights 
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guaranteed under the Fifth and Fourteenth Amendment to the Constitution of the 

United States of America.  

101. Plaintiffs on behalf of the Plaintiff Class ask this Court to declare the Base Load 

Review Act to be unconstitutional and permanently enjoin its enforcement by the State of South 

Carolina and SCANA.  

102. Plaintiffs on behalf of the Plaintiff Class also ask this Court to declare the rates 

imposed by Santee Cooper for preconstruction and construction costs for the Reactor Project to 

be unconstitutional and permanently enjoin the enforcement of these rates above and beyond the 

cost of providing electricity by Santee Cooper.  

103. Plaintiffs on behalf of the Plaintiff also ask this Court to issue any and all such 

orders to protect Plaintiff class during the pendency of this action. 

FOR A SECOND CAUSE OF ACTION 

Takings 

Against the State of South Carolina, SCANA and Santee Cooper 

 

104. Each and every allegation contained in the preceding paragraphs is reiterated as if 

repeated verbatim to the extent it is not inconsistent with this cause of action.   

105. The passage of the Base Load Review Act and approval of charges for the 

Reactor project pursuant to the Base Load Review Act is an affirmative, aggressive and positive 

act of the State of South Carolina.  

106. The imposition of preconstruction and construction costs by Santee Cooper is an 

affirmative, aggressive and positive act of the State of South Carolina by and through Santee 

Cooper. 
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107. Plaintiff Class have a property interest in terms of the rates they pay for electricity 

services provided by SCANA and Santee Cooper. 

108. Plaintiff Class have a property interest in their own money. 

109. SCANA’s and Santee Cooper’s advanced charges for the Reactor project without 

offering anything meaningful in return violates the long standing “used and useful” principle in 

rate proceedings. 

110. SCANA’s and Santee Cooper’s advanced charges is the taking of property for 

private gain.  

111. SCANA’s and Santee Cooper’s advanced charges violates the Fifth and 

Fourteenth Amendments to the United States Constitution which prohibits a taking for private 

use.  

112. SCANA’s and Santee Cooper’s advanced charges violates Article 1, Section 13 of 

the South Carolina Constitution which prohibits a taking for private use.  

113. The ordering of Plaintiff Class to pay in advance for construction of the Reactor 

project is a taking of private property without just compensation for the purposes of the Fifth and 

Fourteenth Amendment to the Constitution of the United States of America. 

114. The taking of Plaintiff Class’ money to benefit SCANA’s shareholders in the 

form of a guaranteed rate of return after the Reactor Project has been abandoned pursuant to the 

Base Load Review Act is also an illegal taking.  

115. The charging and collection of an exploitative rate upon the Plaintiff Class is an 

illegal taking by SCANA and Santee Cooper.  
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116. The charging and collection of an extortionate demand in an the form of changes 

in advance for the construction the Reactor project along with charges for electricity provided 

and the threat of termination of services for nonpayment is an illegal taking by SCANA and 

Santee Cooper.  

117. The charging and collection of an extortionate demand in an the form of changes 

in advance for the construction the Reactor project along with charges for electricity provided 

and the threat of termination of services for nonpayment is the direct and proximate cause of 

damages suffered by Plaintiff Class. 

118. As a result, Plaintiff Class have been injured in an amount to be determined by the 

trier of fact and entitled to an order disgorging the sums paid in advance by SCANA and Santee 

Cooper.  

FOR A THIRD CAUSE OF ACTION  

Violation of the Racketeer Influenced and Corrupt Organizations Act 

As to SCANA and Carter 

 

119. Each and every allegation contained in the preceding paragraphs is reiterated as if 

repeated verbatim to the extent it is not inconsistent with this cause of action.   

120. Plaintiffs hereby incorporates 18 U.S.C.A. § 1961, et. seq. by reference. 

121. SCANA and Carter are “persons” within the meaning of 18 U.S.C.A. § 1961(3). 

122. SCANA and Carter are part of an ongoing organization, the Reactor project, in 

which the various associates act as a continuing unit in the construction of the Reactor project. 

Each bill sent to each Plaintiff Class continues the activities of the enterprise. 

123. The actions in the Reactor project enterprise—specifically the overcharging 

Plaintiff Class for the construction of nuclear reactors they did not need and could not construct 
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for the price or time as set forth aforesaid—are separate and apart from the legitimate activities 

for which SCANA and Carter are entitled to lawfully engage.  

124. At all times relevant to this action, the Reactor project constitutes an association-

in-fact enterprise within the meaning of 18 U.S.C.A. § 1961(4) which engages in activities of 

interstate commerce.  

125. All times relevant to this action, SCANA was associated with the Reactor project 

along with Carter yet remained separate and distinct from the Reactor project. 

126. SCANA and Carter in furtherance of the Reactor project has engaged in two or 

more acts of racketeering by making numerous false and/or fraudulent statements to the SCPSC 

and the public, inter alia:  

a) The cost estimates for the Reactor project made by SCANA and Carter on 

numerous separate occasions were unreasonably and intentionally low; 

b) The time estimates for the completion of the Reactor project made by SCANA 

and Carter on numerous separate occasion were unreasonably and 

intentionally overly optimistic.  

c) That SCANA and Carter were not aware of Westinghouse’s inability to 

complete the Reactor project when in fact they were well aware of 

Westinghouse’s deficient conduct; 

d) That SCANA and Carter were controlling costs and supervising Westinghouse 

when they knew or should have known was not true;  

e) Continuing to represent to the need for the Reactor project despite a decrease 

in electricity consumption and demand;  
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f) The existence of cheaper and readily available alternatives that would have 

supplied any actual increase in electricity consumption and demand generated 

by economic growth; 

g) The Reactor project design was untested which increased the likelihood of 

extra design and construction costs; 

h) The Reactor project design as presented for approval to the SCPSC was going 

to change after construction began;  

i) The proposed generating capacity greatly exceeded the future anticipated 

electricity growth of their customer base; 

j) That the construction timeline estimate was unreasonably optimistic; 

k) That construction delays were occurring so that costs would increase and the 

timeline estimate could not be achieved; 

l) That Westinghouse’s inability to complete the Reactor project on time and on 

budget was and/or should have been manifestly evident before SCANA and 

Santee Cooper incurred substantial construction related costs; and/or  

m) SCANA was paying bonuses to its officers and employees relating to the 

Reactor project on the premise the project was well managed while planning 

to shift the cost of failure onto Plaintiff Class.  

n) Carter was receiving a bonus relating to the Reactor project on the premise the 

project was well managed while planning to shift the cost of failure onto 

Plaintiff Class.  
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127. SCANA and Carter have engaged in racketeering by utilizing the mail and 

interstate wires to further the Reactor project scheme, inter alia, by authorizing and mailing 

notices for electricity services which included additional sums from the Reactor project to 

Plaintiff Class members and by using the financial system and wires of interstate commerce to 

receive money from the Plaintiff Class members, etc.  

128. SCPSC relied on these false representations made by SCANA and Carter in order 

to approve SCANA’s request to bill Plaintiff Class in advance.  

129.  

130. In turn, Plaintiff Class relied on the representations by SCANA and Carter in 

order pay the bills for electricity services which included charges for the Reactor project without 

protest.  

131. SCANA and Carter used and continues to use fear of economic harm and personal 

harm, inter alia the cessation of electricity services to Plaintiff Class, to extort money from 

Plaintiff Class, and these acts of economic extortion are a racketeering activity. Plaintiff Class 

have no choice but to comply as SCANA and Santee Cooper have a monopoly within their 

service areas for the providing of electricity to customers.  

132. SCANA and Carter use of false and deceptive testimony, reports, and projections 

to induce the SCPSC to approve the Reactor project constitutes racketeering activity by the 

SCANA and Carter. 

133. SCANA and Carter use of false and deceptive testimony, reports, and Reactor 

projections to induce the SCPSC to approve the charges for the Reactor project makes the debts 
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charged to Plaintiff Class unlawful as SCPSC would not have approved the Reactor project had 

SCANA and Carter told SCPSC the truth.  

134. These acts have been committed on multiple occasions by SCANA and Carter 

throughout the State of South Carolina and constitute a pattern of behavior. In particular, each 

electricity bill sent to each of the Plaintiff Class while including charges each month which 

includes charges for the Reactor project continues this enterprise. 

135. SCANA and Carter actively concealed and/or expended time and effort to 

diminish any reports which were critical of and/or highlighted the inadequacies of their planning 

and performance of the Reactor project.    

136. SCANA and Carter, despite contents of the Bechtel report, requested $850 million 

in new and additional funding in 2016. 

137. SCANA and Carter had a duty to disclose the Bechtel report to the SCPSC and 

public but did not do so.  

138. SCANA and Santee Cooper would have not received approval for these additional 

funds if the Bechtel report had been disclosed to SCPSC.   

139. SCANA’s officers and employees have individually profited from the enterprise 

by and through bonuses they received from SCANA as part of the Reactor project as alleged 

aforesaid.   

140. Carter has individually profited from the enterprise by and through bonuses he 

received from Santee Cooper as part of the Reactor project as alleged aforesaid.   
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141. The activities of SCANA and Carter affect interstate commerce, inter alia: the 

funding and purchasing of products outside of the State of South Carolina, the alleged 

importation of products into South Carolina; etc.  

142. The actions and activities as alleged aforesaid are the proximate cause of injuries 

to the Plaintiff Class in the initiation and continuation of the Reactor project and charging 

Plaintiff Class in advance to fund the illegal scheme.  

143. Plaintiff Class Members have suffered damages as will be proven at trial.  

FOR A FOURTH CAUSE OF ACTION 

Negligence 

As to SCANA 

 

144. Each and every allegation contained in the preceding paragraphs is reiterated as if 

repeated verbatim to the extent it is not inconsistent with this cause of action.   

145. SCANA owes a duty of care to Plaintiff Class in one or more of the following 

regards: 

a) To act in a reasonably prudent manner by accepting funds in advance on 

behalf of SCANA for the construction of the Reactor project;  

b) To observe and supervise the work of Westinghouse in a commercially 

reasonable manner; 

c) To require Westinghouse to utilize a commercially reasonable design for the 

Reactor project reaction Reactor project; 

d) To advance funds for the construction to Westinghouse in a commercially 

reasonable manger; 
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e) To administer the contract between Westinghouse and its subcontractors  on 

the one hand and themselves on behalf of SCANA and Santee Cooper on the 

other in a reasonably prudent manner;  

146. That SCANA has assumed these duties by accepting funds by and through 

SCANA in advance for the construction of the Reactor project  

147. That SCANA and Santee Cooper have breached that duty in one or more regards 

as alleged herein.  

148. That SCANA and Santee Cooper’ breach of these duties is the actual and 

proximate cause of Plaintiff Class’s injuries.  

149. That as a result of the breach of duty, Plaintiff Class has suffered damages in 

excess of $2 billion dollars.  

FOR A FIFTH CAUSE OF ACTION 

Breach of Contract 

As to SCANA and Santee Cooper 

 

150. Each and every allegation contained in the preceding paragraphs is reiterated as if 

repeated verbatim to the extent it is not inconsistent with this cause of action.   

151. By accepting funds from Plaintiff Class in advance of construction and 

completion under the Base Load Review Act, Plaintiff Class on the one hand and SCANA and 

on the other have a contractual relationship wherein SCANA charged Plaintiff Class for sums in 

advance for the construction of the Reactor project.  

152. Santee Cooper has a contractual relationship with its customers within the 

Plaintiff Class whereby it increased rates to fund its portion of the Reactor project costs. The 
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additional charges were above what Santee Cooper would be lawfully entitled to charge for 

electricity provided to its customers within the Plaintiff Class.   

153. SCANA and Santee Cooper accepted these funds and agreed to supervise the 

construction of the Reactor project. 

154. SCANA and Santee Cooper acceptance was manifested when SCANA petitioned 

the SCPSC on behalf of itself and Santee Cooper for permission to charge Plaintiff Class in 

advance pursuant to the Base Load Review Act.  

155. Santee Cooper’s acceptance was manifested when it imposed charges on the 

Plaintiff Class for preconstruction and construction related charges.  

156. Plaintiff Class have advanced billions of dollars to the construction of the Reactor 

project. 

157. SCANA and Santee Cooper have breached their agreement with Plaintiff Class in 

one or more of the following regards:  

a) To act in a reasonably prudent manner by accepting funds in advance for the 

construction of the Reactor project;  

b) To observe and supervise the work of Westinghouse in a commercially 

reasonable manner; 

c) To require Westinghouse to utilize a commercially reasonable design for the 

Reactor project reaction Reactor project; 

d) To advance funds for the construction to Westinghouse in a commercially 

reasonable manner; 
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e) To administer the contract between Westinghouse and its subcontractors  on 

the one hand and SCANA and Santee Cooper on the other in a reasonably 

prudent manner;  

158. As a result of this breach, Plaintiff Class have suffered damages in the amounts as 

may be proved at trial.  

FOR A SIXTH CAUSE OF ACTION 

Quantum Meruit/Unjust Enrichment 

As to SCANA and Santee Cooper 

 

159. Each and every allegation contained in the preceding paragraphs is reiterated as if 

repeated verbatim to the extent it is not inconsistent with this cause of action.   

160. There is an implied contract between Plaintiff Class on the one hand and SCANA 

and Santee Cooper wherein SCANA and Santee Cooper charged their respective customers 

within the Plaintiff Class for sums in advance for the construction of the Reactor project.  

161. SCANA and Santee Cooper received funds from the Plaintiff Class associated 

with the Base Load Review Act.  

162. SCANA and Santee Cooper accepted these funds from the Plaintiff Class and 

agreed to supervise the construction of the Reactor project. 

163. SCANA and Santee Cooper acceptance of these funds was manifested when 

SCANA petitioned the SCPSC for permission to charge Plaintiff Class in advance pursuant to 

the Base Load Review Act and when preconstruction/construction costs were imposed on 

Plaintiff Class by Santee Cooper.  
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164. Plaintiff Class has advanced billions of dollars to the construction of the Reactor 

project pursuant to the Base Load Review Act and/or the rate increases imposed by Santee 

Cooper. 

165. SCANA and Santee Cooper have breached their agreement with Plaintiff Class in 

one or more of the following regards:  

a) To act in a reasonably prudent manner by accepting funds in advance for the 

construction of the Reactor project;  

b) To observe and supervise the work of Westinghouse in a commercially 

reasonable manner; 

c) To require Westinghouse to utilize a commercially reasonable design for the 

Reactor project reaction Reactor project; 

d) To advance funds for the construction to Westinghouse in a commercially 

reasonable manger; 

e) To administer the contract between Westinghouse and its subcontractors  on 

the one hand and SCANA and Santee Cooper on the other in a reasonably 

prudent manner;  

166. It is unjust for SCANA and Santee Cooper to retain the benefit of the funds 

advanced pursuant to illegal and/or unconstitutional acts. 

167. As a result of this breach, Plaintiff Class have suffered damages in an amount as 

may be proved at trial.  
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FOR A SEVENTH CAUSE OF ACTION 

Constructive Trust 

Against SCANA and Santee Cooper 

 

168. Each and every allegation contained in the preceding paragraphs is reiterated as if 

repeated verbatim to the extent it is not inconsistent with this cause of action.   

169. SCANA and Santee Cooper have come into possession of funds as a result of 

their settlement with Toshiba in the amount of $1.84 billion.  

170. SCANA and/or Santee Cooper have engaged in a series of acts as alleged herein 

that results in fraud, bad faith, and/or abuse of confidence. 

171. There exists an obligation in equity for SCANA and Santee Cooper to make 

restitution to Plaintiff Class for the funds that Plaintiff Class have advanced to SCANA and 

Santee Cooper for the construction of the Reactor project. 

172. It is inequitable for SCANA and Santee Cooper to retain the payment from 

Citibank in light of their wrongful, fraudulent and illegal conduct toward Plaintiff Class.  

173. As a result of aforesaid, a constructive trust should be imposed by this Court on 

the $1.84 billion payment for the sale of SCANA and Santee Cooper’s settlement with Toshiba.  

PRAYER FOR RELIEF 

WHEREFORE, Plaintiffs of behalf of the Plaintiff Class prays that judgment be 

rendered against the Defendant as follows: 

a. For a declaration that the Base Load Review Act is unconstitutional and an order 
permanently enjoining its enforcement; 

b. For disgorgement of all funds collected by SCANA and South Carolina Public 
Service Authority pursuant to the Base Load Review Act;  

c. For actual damages, compensatory damages, and consequential damages as may 
be proven at trial; 

d. For attorneys’ fees and costs against the State of South Carolina and/or Santee 
Cooper pursuant to S.C. Code Ann. § 15-77-300 for the First and Second Causes 
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of Action; 
e. For statutory trebling as allowed by the Third Cause of Action; 
f. For attorneys’ fees and costs as allowed by the Third Cause of Action; 
g. For prejudgment interest, postjudgment interest, and costs; and, 
h. For such other and further relief as the Court may deem just and proper. 

 
 

     JANET, JENNER & SUGGS, LLC 

     _s/ Kenneth M. Suggs______________________ 
Kenneth M. Suggs, (FED ID NO. 3422) 
Gerald D. Jowers, Jr. (FED ID NO. 8025)  
Janet, Jenner & Suggs, LLC 
500 Taylor St. 
Columbia, SC 29201 
803-726-0050 
ksuggs@myadvocates.com  

    gjowers@myadvocates.com  
 
 

     THE LAW OFFICES OF JASON E. TAYLOR, P.C. 

     _s/ Brian Gambrell________________________ 
     Brian C. Gambrell (FED ID NO. 7632) 
     Office Address: 
     810 Dutch Square Blvd  
     Suite 112 
     Columbia, SC 29210 
     Mailing Address: 
     P.O. Box 2688 
     Hickory, NC 28603 
     Telephone:  (800) 351-3008 
     Facsimile: (828) 327-9008 
     bgambrell@jasonetaylor.com   
      Attorneys for Plaintiffs      

Columbia, South Carolina 
November 7, 2017 
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Alan Wilson
ATTORNEY GENERAL

September 26, 2017

The Honorable G. Murrell Smith, Jr., Member

South Carolina House of Representatives
420-B Blatt Building
Columbia, SC 29211

The Honorable Leon E. Stavrinakis, Member
South Carolina House of Representatives
420-C Blatt Building
Columbia, SC 29211

The Honorable J. Gary Simrill, Member
South Carolina House of Representatives
518-C Blatt Building
Columbia, SC 29211

The Honorable James E. Smith, Jr., Member
South Carolina House of Representatives
Post Office Box 50333

Columbia, SC 29250-0333

Dear Representatives M. Smith, Stavrinakis, Simrill and J. Smith:

You seek an opinion as to the constitutionality of the Base Load Review Act of 2007.
Specifically, you state:

The undersigned have been reviewing the Base Load Review Act of 2007 in light of
the recent problems that have occurred with V.C. Summer Nuclear Plant. In
reviewing this Act, we have concerns about the overall constitutionality of the same.

Please provide us with an Attorney General Opinion as to whether this Act is in
accordance with the Constitution of the State of South Carolina.

We have discussed your concerns by telephone and I have advised you of my preliminary
thoughts. Your question relates to the recent controversy surrounding the abandonment of the
V.C. Summers Nuclear power project undertaken by SCE&G and Santee Cooper. This opinion
was prepared with the able assistance of Assistant Attorney General Matt Houck. It is our
opinion that, as applied, portions of the Base Load Review Act are constitutionally suspect. The
Act fails to strike the constitutionally required balance between investors and ratepayers. It also
denies ratepayers procedural due process. The Act further rewards abandonment of nuclear
projects such that ratepayers must pay the utility's costs plus a substantial rate of return for
investors without receiving any service from the plants. Such a provision, once abandonment is
declared, transfers private property (ratepayers' money) to another private entity (the utility) for
a private use (payment to utility's investors).

ItEMBERTC. Dennis Building • Post Office Box 11549 • Columbia, SC 29211-1549 • Telephone 803-734-3970 • Facsimile 803-253-6283
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AO 440 (Rev. 06/12)  Summons in a Civil Action

UNITED STATES DISTRICT COURT
for the

__________ District of __________ 

)
)
)
)
)
)
)
)
)
)
)
)

Plaintiff(s)

v. Civil Action No.

Defendant(s)

SUMMONS IN A CIVIL ACTION

To: (Defendant’s name and address)

A lawsuit has been filed against you.

Within 21 days after service of this summons on you (not counting the day you received it) — or 60 days if you
are the United States or a United States agency, or an officer or employee of the United States described in Fed. R. Civ.
P. 12 (a)(2) or (3) — you must serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of
the Federal Rules of Civil Procedure.  The answer or motion must be served on the plaintiff or plaintiff’s attorney,
whose name and address are:

If you fail to respond, judgment by default will be entered against you for the relief demanded in the complaint. 
You also must file your answer or motion with the court.

CLERK OF COURT

Date:
Signature of Clerk or Deputy Clerk
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AO 440 (Rev. 06/12)  Summons in a Civil Action (Page 2)

Civil Action No.

PROOF OF SERVICE
(This section should not be filed with the court unless required by Fed. R. Civ. P. 4 (l))

This summons for (name of individual and title, if any)

was received by me on (date) .

’ I personally served the summons on the individual at (place)

on (date) ; or

’ I left the summons at the individual’s residence or usual place of abode with (name)

, a person of suitable age and discretion who resides there,

on (date) , and mailed a copy to the individual’s last known address; or

’ I served the summons on (name of individual) , who is

 designated by law to accept service of process on behalf of (name of organization)

on (date) ; or

’ I returned the summons unexecuted because ; or

’ Other (specify):

.

My fees are $ for travel and $ for services, for a total of $ .

I declare under penalty of perjury that this information is true.

Date:
Server’s signature

Printed name and title

Server’s address

Additional information regarding attempted service, etc:
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AO 440 (Rev. 06/12)  Summons in a Civil Action

UNITED STATES DISTRICT COURT
for the

__________ District of __________ 

)
)
)
)
)
)
)
)
)
)
)
)

Plaintiff(s)

v. Civil Action No.

Defendant(s)

SUMMONS IN A CIVIL ACTION

To: (Defendant’s name and address)

A lawsuit has been filed against you.

Within 21 days after service of this summons on you (not counting the day you received it) — or 60 days if you
are the United States or a United States agency, or an officer or employee of the United States described in Fed. R. Civ.
P. 12 (a)(2) or (3) — you must serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of
the Federal Rules of Civil Procedure.  The answer or motion must be served on the plaintiff or plaintiff’s attorney,
whose name and address are:

If you fail to respond, judgment by default will be entered against you for the relief demanded in the complaint. 
You also must file your answer or motion with the court.

CLERK OF COURT

Date:
Signature of Clerk or Deputy Clerk
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AO 440 (Rev. 06/12)  Summons in a Civil Action (Page 2)

Civil Action No.

PROOF OF SERVICE
(This section should not be filed with the court unless required by Fed. R. Civ. P. 4 (l))

This summons for (name of individual and title, if any)

was received by me on (date) .

’ I personally served the summons on the individual at (place)

on (date) ; or

’ I left the summons at the individual’s residence or usual place of abode with (name)

, a person of suitable age and discretion who resides there,

on (date) , and mailed a copy to the individual’s last known address; or

’ I served the summons on (name of individual) , who is

 designated by law to accept service of process on behalf of (name of organization)

on (date) ; or

’ I returned the summons unexecuted because ; or

’ Other (specify):

.

My fees are $ for travel and $ for services, for a total of $ .

I declare under penalty of perjury that this information is true.

Date:
Server’s signature

Printed name and title

Server’s address

Additional information regarding attempted service, etc:
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AO 440 (Rev. 06/12)  Summons in a Civil Action

UNITED STATES DISTRICT COURT
for the

__________ District of __________ 

)
)
)
)
)
)
)
)
)
)
)
)

Plaintiff(s)

v. Civil Action No.

Defendant(s)

SUMMONS IN A CIVIL ACTION

To: (Defendant’s name and address)

A lawsuit has been filed against you.

Within 21 days after service of this summons on you (not counting the day you received it) — or 60 days if you
are the United States or a United States agency, or an officer or employee of the United States described in Fed. R. Civ.
P. 12 (a)(2) or (3) — you must serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of
the Federal Rules of Civil Procedure.  The answer or motion must be served on the plaintiff or plaintiff’s attorney,
whose name and address are:

If you fail to respond, judgment by default will be entered against you for the relief demanded in the complaint. 
You also must file your answer or motion with the court.

CLERK OF COURT

Date:
Signature of Clerk or Deputy Clerk
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AO 440 (Rev. 06/12)  Summons in a Civil Action (Page 2)

Civil Action No.

PROOF OF SERVICE
(This section should not be filed with the court unless required by Fed. R. Civ. P. 4 (l))

This summons for (name of individual and title, if any)

was received by me on (date) .

’ I personally served the summons on the individual at (place)

on (date) ; or

’ I left the summons at the individual’s residence or usual place of abode with (name)

, a person of suitable age and discretion who resides there,

on (date) , and mailed a copy to the individual’s last known address; or

’ I served the summons on (name of individual) , who is

 designated by law to accept service of process on behalf of (name of organization)

on (date) ; or

’ I returned the summons unexecuted because ; or

’ Other (specify):

.

My fees are $ for travel and $ for services, for a total of $ .

I declare under penalty of perjury that this information is true.

Date:
Server’s signature

Printed name and title

Server’s address

Additional information regarding attempted service, etc:
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AO 440 (Rev. 06/12)  Summons in a Civil Action

UNITED STATES DISTRICT COURT
for the

__________ District of __________ 

)
)
)
)
)
)
)
)
)
)
)
)

Plaintiff(s)

v. Civil Action No.

Defendant(s)

SUMMONS IN A CIVIL ACTION

To: (Defendant’s name and address)

A lawsuit has been filed against you.

Within 21 days after service of this summons on you (not counting the day you received it) — or 60 days if you
are the United States or a United States agency, or an officer or employee of the United States described in Fed. R. Civ.
P. 12 (a)(2) or (3) — you must serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of
the Federal Rules of Civil Procedure.  The answer or motion must be served on the plaintiff or plaintiff’s attorney,
whose name and address are:

If you fail to respond, judgment by default will be entered against you for the relief demanded in the complaint. 
You also must file your answer or motion with the court.

CLERK OF COURT

Date:
Signature of Clerk or Deputy Clerk

3:17-cv-02563-TLW     Date Filed 11/07/17    Entry Number 20-5     Page 1 of 2

E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2019 O

ct 08 1:30 P
M

 - B
E

R
K

E
LE

Y
 - C

O
M

M
O

N
 P

LE
A

S
 - C

A
S

E
#2019C

P
0802493



AO 440 (Rev. 06/12)  Summons in a Civil Action (Page 2)

Civil Action No.

PROOF OF SERVICE
(This section should not be filed with the court unless required by Fed. R. Civ. P. 4 (l))

This summons for (name of individual and title, if any)

was received by me on (date) .

’ I personally served the summons on the individual at (place)

on (date) ; or

’ I left the summons at the individual’s residence or usual place of abode with (name)

, a person of suitable age and discretion who resides there,

on (date) , and mailed a copy to the individual’s last known address; or

’ I served the summons on (name of individual) , who is

 designated by law to accept service of process on behalf of (name of organization)

on (date) ; or

’ I returned the summons unexecuted because ; or

’ Other (specify):

.

My fees are $ for travel and $ for services, for a total of $ .

I declare under penalty of perjury that this information is true.

Date:
Server’s signature

Printed name and title

Server’s address

Additional information regarding attempted service, etc:
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF SOUTH CAROLINA 

BEAUFORT DIVISION 
 
 
TIMOTHY GLIBOWSKI, CHRISTINE 
DELMATER, STEPHANIE SPEICHER, 
JEFF SHELTON, DAVID DRAKE, CAROL 
S. ADAMS, AND TRAVIS HAMITER, on 
behalf of themselves and all others similarly 
situated,  
 
                                                 Plaintiffs, 
 
                         -against- 
 
            
 
SCANA CORPORATION, SOUTH 
CAROLINA ELECTRIC & GAS 
COMPANY, SCANA SERVICES, INC., 
SOUTH CAROLINA PUBLIC SERVICE 
AUTHORITY, KEVIN MARSH, JIMMY 
ADDISON, STEPHEN BYRNE, MARTIN 
PHALEN, MARK CANNON, RUSSELL 
HARRIS, RONALD T. LINDSAY, JAMES 
MICALI, MARION CHERRY, MICHAEL 
CROSBY, AND LONNIE CARTER, 
 
                                                                             
                                              Defendants.   

 
Civ. No. 9:18-273-TLW 
 
 
 
THIRD AMENDED CLASS 
ACTION COMPLAINT  
 
CLASS CERTIFICATION REQUESTED  
 
JURY TRIAL DEMANDED  

  

Plaintiffs, by and through their undersigned attorneys, hereby file this Third Amended 

Complaint against defendants, and allege the following: 

INTRODUCTION 

1. This action concerns the demise of the project to construct 2 nuclear reactor units 

at the V.C. Summer Station in Jenkinsville, South Carolina, (“the Nuclear Reactor Project”) and 

the deliberate concealment of this demise from the public by the project owners, which enabled 

the project owners to repeatedly pass along costs associated with this failing project to their 
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customers, and to reap significant financial windfalls associated with the project.  

2. This case is brought by Plaintiffs, who are citizens and residents of the state of 

South Carolina, on behalf of themselves and all other utility customers who are within the 

service areas of defendant South Carolina Public Service Authority (“Santee Cooper”) and 

defendant SCANA’s subsidiary South Carolina Electric & Gas Company (“SCE&G”), against 

Santee Cooper, SCANA, SCANA Services, SCE&G, the Individual SCANA Defendants Kevin 

Marsh, Jimmy Addison, Stephen Byrne, Martin Phalen, Mark Cannon, Russell Harris, Ronald 

T. Lindsay, and James Micali, and the Individual Santee Cooper Defendants Marion Cherry, 

Michael Crosby, and Lonnie Carter (collectively referred to as “the RICO Defendants”), for 

their participation in an unlawful Racketeering Enterprise in violation of the Racketeer 

Influenced and Corrupt Organizations Act (“RICO”), Title 18, United States Code, Section 

1964 et seq.  

3. As set forth herein, the RICO Defendants, in furtherance of their Racketeering 

Enterprise, conducted a series and pattern of racketeering acts, including the mailing of 

fraudulently inflated charges to Plaintiffs and other members of the putative Classes of and 

other use of the mails and interstate wires to further a fraudulent scheme, in violation of the civil 

RICO statute, 18 U.S.C. § 1964.  

4. Plaintiffs also bring a claim against Defendant Santee Cooper for unlawful 

takings of Plaintiffs’ property without just compensation, and unlawful transfer of Plaintiffs’ 

property to private individuals.  

 JURISDICTION & VENUE 

5. This Court has subject-matter jurisdiction over the claims in this lawsuit, 

pursuant to 28 U.S.C.A. § 1331. 
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6. This Court has personal jurisdiction over defendants SCANA, SCE&G, SCANA 

Services, and Santee Cooper because they are organized under the laws of the state of South 

Carolina, have corporate headquarters within the State, and the events giving rise to the matter 

in controversy occurred within the State. 

7. This Court has personal jurisdiction over the individual defendants named and 

described below, as they are citizens and residents of the state of South Carolina. 

8. Venue is proper under 28 U.S.C. § 1391(b) and 18 U.S.C. § 1965(a), as all 

relevant events occurred after the enactment of the Base Load Review Act of 2007, S.C. Code 

Ann. § 58-33-210, et. seq. (“the BLRA”) and, upon further information and belief, defendants’ 

actions giving rise to the claims occurred in this District. 

9. Venue is proper in this division pursuant to Local Civil Rule 3.01. 

PARTIES 

10. Plaintiff Timothy Glibowski is a citizen and resident of the state of South 

Carolina, and, at all times relevant to this complaint, was a customer of Defendant SCE&G. 

11. Plaintiff Christine Delmater is a citizen and resident of the state of South 

Carolina, and, at all times relevant to this complaint, was a customer of Defendant SCE&G. 

12. Plaintiff Stephanie Speicher is a citizen and resident of the state of South 

Carolina, and, at all times relevant to this complaint, was a customer of Defendant SCE&G. 

13. Plaintiff Jeff Shelton is a citizen and resident of the state of South Carolina, and 

at all times relevant to this complaint, was a customer of Defendant SCE&G. 

14. Plaintiff David Drake is a citizen and resident of the state of South Carolina, and 

at all times relevant to this complaint, was a customer of Defendant SCE&G. 

15. Plaintiff Carol S. Adams is a citizen and resident of the state of South Carolina, 
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and at all times relevant to this complaint, was a customer of Defendant SCE&G. 

16. Plaintiff Travis Hamiter is a citizen and resident of the state of South Carolina, 

and at all times relevant to this complaint, was a customer of Defendant Santee Cooper. 

17. At all times relevant to this Complaint, Defendant SCANA has been a holding 

company engaged through its principal subsidiaries, including Defendants SCE&G and SCANA 

Services, in electric and natural gas utility operations and other energy-related businesses in 

South Carolina, North Carolina and Georgia. Formed on December 31, 1984, SCANA is 

incorporated in South Carolina and maintains its principal executive offices at 100 SCANA 

Parkway, Cayce, South Carolina 29033. SCANA, SCE&G, and SCANA Services are an 

amalgamation of interests, entities, and activities so as to blur the legal distinction between 

SCANA, and its activities and the activities of its subsidiaries SCE&G and SCANA Services.  

In January 2019, SCANA was acquired by Dominion Energy, Inc., and is now a part of 

Dominion Corporation’s Southeast Energy Group. 

18. At all times relevant to this Complaint, SCE&G was regulated by the South 

Carolina Public Service Commission (“PSC”), and knew that its behavior would be subject to 

monitoring by the PSC and had a monetary interest in the information presented to the PSC. 

19. At all times relevant to this complaint, Defendant SCANA Services, Inc., has 

been a South Carolina Corporation, and a primary subsidiary of Defendant SCANA, and 

employed the professional staff at the V.C. Summer project, including one or more Individual 

SCANA Defendants. 

20. At all times relevant to this complaint, Defendant SCE&G, SCANA’s principal 

subsidiary, has been engaged in the generation, transmission, distribution and sale of electricity 
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and transportation of natural gas to customers.1  

21. SCE&G is a publicly authorized monopoly with the exclusive right to 

provide electricity within its service areas. At all times relevant to this complaint, Class 

members whose property was located within the SCE&G service territory had no choice but to 

purchase electricity from SCE&G.  

22. At all times relevant to this complaint, the South Carolina Public Service 

Authority (“Santee Cooper”) has been a public corporation, “an independent, quasi-municipal 

corporation designed and created with the idea that it will be self-satisfying in terms of financial 

operation and internal management”.2 Santee Cooper owns the electricity transmission lines in 

its service area and has the exclusive right to provide electricity within its service areas as well 

as pursuant to a contract with Central Electric Power Cooperative, Inc., (“CEPCI”).   

23. Santee Cooper distributes any excess revenue from its operations to the general 

funds of the South Carolina treasury. S.C. Code § 58–31–110. Otherwise, Santee Cooper is 

financially independent of the state.  Its budget and the rates it charges customers are not subject 

to the approval of any state agency.  Additionally, a twelve-person board of directors governs 

Santee Cooper (“the Santee Cooper Board”). The Board members are appointed for fixed seven-

year terms and are removable only for cause. S.C. Code § 58–31–20. The state of South 

Carolina does not possess a sufficient degree of control over Santee Cooper for it to be 

considered an arm or the alter ego of the state of South Carolina.  

24. At all times relevant to the complaint, Defendant Kevin Marsh (“Marsh”) was 

                                                 
 1 Unless noted otherwise, all references to “SCANA” herein denote SCANA, SCE&G, and 
SCANA Services, Inc., and all legal and factual allegations made against SCANA are 
specifically lodged against SCANA, SCE&G, and SCANA Services. 
2 See April 1, 1999 Letter from Attorney General Condon to Senator Larry Grooms at 4; 
available at http://2hsvz0l74ah31vgcm16peuy12tz.wpengine.netdna-cdn.com/wp-
content/uploads/2013/11/99apr1grooms.pdf. 
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the Chief Executive Officer and Chairman of the Board of SCANA and enriched himself at the 

expense of SCE&G and Santee Cooper customers while committing numerous breaches of his 

fiduciary duty. Among other things, in 2016 Defendant Marsh received a bonus of $3.3 million, 

in part for “oversight and support” of the Nuclear Reactor Project. 

25. At all times relevant to the complaint, Defendant Jimmy Addison (“Addison”) 

was the Chief Financial Officer for SCANA and enriched himself at the expense of SCE&G and 

Santee Cooper customers, committing numerous breaches of his fiduciary duty. For example, in 

2016 Addison received a bonus of $620,000, in part for his efforts to secure additional financing 

relating to the failed Nuclear Reactor Project at the V.C. Summer Nuclear Generating Station.  

26. At all times relevant to the complaint, Defendant Stephen A. Byrne (“Byrne”) 

was the Executive Vice President of SCANA and held the position of President for Generation 

and Transmission and Chief Operating Officer of SCE&G. Defendant Byrne enriched himself at 

the expense of SCE&G and Santee Cooper customers and, in the process, committed numerous 

breaches of his fiduciary duty. For example, in 2016 Byrne received a bonus of $620,000, in 

part for his oversight role with regard to the Nuclear Reactor Project.  

27. At all times relevant to the complaint, Defendant Martin Phalen (“Phalen”) was a 

SCANA senior vice president of administration, retiring on or about December 31, 2016.   

28. At all times relevant to the complaint, Defendant Mark Cannon (“Cannon”) was 

a SCANA vice president and treasurer, retiring on or about February 29, 2016.   

29. During the relevant time frame beginning in 2013, Defendant Russell Harris 

(“Harris”) served as both President of SCE&G Gas Operations and SCANA’s senior vice 

president. 

30. During the relevant time frame beginning on or around February 24, 2012, 

9:18-cv-00273-TLW     Date Filed 07/30/19    Entry Number 103     Page 6 of 87

E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2019 O

ct 08 1:30 P
M

 - B
E

R
K

E
LE

Y
 - C

O
M

M
O

N
 P

LE
A

S
 - C

A
S

E
#2019C

P
0802493



7 
 

Defendant Ronald T. Lindsay (“Lindsay”) has served as the Senior Vice President, General 

Counsel and Assistant Secretary of SCANA.  

31. During the relevant time frame, Defendant James Micali (“Micali”) served as a 

member of SCANA’s board of directors. 

32. Defendants Marsh, Addison, Byrne, Phalen, Cannon, Harris, Lindsay, and Micali 

are hereinafter collectively referred to as the “Individual SCANA Defendants.” 

33. At all times relevant to this complaint, Defendant Lonnie Carter3 (“Carter”) was 

the chief executive officer of Santee Cooper.4 Carter is a citizen and resident of the State of 

South Carolina. At all times relevant herein, Carter committed Santee Cooper to involvement in 

the Nuclear Reactor Project for his personal gain and enrichment at the expense of SCE&G and 

Santee Cooper customers. 

34. At all times relevant to this complaint, Defendant Marion Cherry (“Cherry”) has 

been a citizen and resident of the State of South Carolina. Cherry served as the site 

representative for Santee Cooper at the Project, and was a Santee Cooper employee. 

35. At all times relevant to this complaint, Defendant Michael Crosby (“Crosby”) 

has been a citizen and resident of the State of South Carolina. During the relevant time period, 

                                                 
3 At the behest of SCANA and the Individual SCANA Defendants, without approval from the 
Santee Cooper Board of Directors, Carter authorized Santee Cooper to use approximately $9 
million of its customers’ money for Project-related bonuses for SCANA executives. Santee 
Cooper continued to pay bonuses for SCANA executives until August 31, 2017.  See 
https://www.thestate.com/news/politics-government/article210782644.html. 
4 Defendant Carter is not entitled to claim qualified immunity as a quasi-government official.  
(Dkt. Doc. No. 54, Plaintiffs’ Response in Opposition to Santee Cooper and Lonnie Carter’s 
Motion to Dismiss.) Carter is not a governmental or quasi-governmental official. Even if he 
were, his conduct violated clearly established statutory and constitutional rights of which a 
reasonable person would or should have known. Moreover, Carter acted outside the scope of his 
authority and his actions, described herein, were intended to benefit and enrich himself at the 
expense of Santee Cooper and its customers. Defendants Cherry and Crosby (identified in 
paragraphs 33 and 34) are likewise not entitled to qualified immunity. 
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Crosby served as Senior Vice President for Nuclear Energy at Santee Cooper. 

36. Santee Cooper, Carter, Cherry, and Crosby are hereinafter collectively referred to 

as the “Santee Cooper Defendants.” 

37. Defendants Carter, Cherry, and Crosby are hereinafter collectively referred to as 

the “Individual Santee Cooper Defendants.” 

38. At all times relevant to the Complaint, the RICO Defendants, collectively as 

owners of the Nuclear Reactor Project, as well as individually, had a duty to act in good faith, 

with loyalty to, and for the benefit of SCANA and Santee Cooper and the respective energy 

utility customers of each utility. 

39. The fraudulent and deceitful conduct of the RICO Defendants harmfully 

impacted, and continues to impact, the Classes and the public at large by causing the Classes 

and public to pay for fraudulent charges associated with the construction of the Nuclear Reactor 

Project.  

CLASS ACTION ALLEGATIONS 
 

40. Plaintiffs bring this action as a class action pursuant to Rules 23(a), 23(b)(1), 

23(b)(3), and 23(c)(4) of the Federal Rules of Civil Procedure on behalf of a class consisting of 

 a)  all South Carolina customers of SCANA who have been charged, and paid those 
charges, for costs associated with the construction of two new nuclear power reactors at 
V.C. Summer Nuclear Power Station in South Carolina, which the RICO Defendants 
have now abandoned; the class period runs from 2007 to present (the “Class Period”) 
and includes all persons who sustained damage by paying the inflated charges as alleged 
herein (the “SCANA Customer Class”),5 and  

                                                 
5 In Lightsey v. SCE&G, 2017CP-35-335, a class action settlement  was given final approval on 
June 11, 2019 by the Honorable John C. Hayes, III, Circuit Court Judge, and pursuant to the 
settlement the claims of the SCANA Customer Class against the SCANA defendants (SCANA, 
SCE&G, SCANA Services, Marsh, Addison, Byrne, Phalen, Cannon, Harris, Lindsay, and 
Micali)(“the released defendants”) have been released. Nothing in this complaint should be 
deemed to constitute a claim by the SCE&G customer class against the released defendants. 
However, the SCE&G customer class continues to assert claims against Santee Cooper and the 
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b) all South Carolina customers of Santee Cooper and any other local electric 
cooperatives who have been charged, and paid those charges, during the Class Period for 
costs associated with the construction of two new nuclear power reactors at V.C. 
Summer Nuclear Power Station in South Carolina, which the RICO Defendants have  
now abandoned, and includes all persons who sustained damage by paying the inflated 
charges as alleged herein as a result of such advance charges purchased from Santee 
Cooper (the “Santee Cooper Customer Class”).  
 

Reference to “the Class” herein refer to these two classes collectively unless otherwise 

indicated. 

41. Excluded from the Class are the Justices of the United States Supreme Court, the 

Justices of the South Carolina Supreme Court, the Judges of the Fourth Circuit Court of 

Appeals, the Judges of the United States District Court of South Carolina, the Defendants, 

members of Defendants’ immediate families, and the legal representatives, affiliates, heirs, 

successors or assigns of any of Defendants.  

42. Class certification pursuant to Rule 23(b)(1) is appropriate because the 

prosecution of separate actions by individual members of the class would create the risk of 

inconsistent or varying adjudications with respect to individual members of the class and could 

substantially impede the ability of other members to protect their interests. 

43. Class certification pursuant to Rule 23(b)(3) is appropriate because class action 

treatment is a superior method for the fair and efficient adjudication of the controversy. 

Common issues predominate over individual issues, and there is no interest by members of the 

class in individually controlling the prosecution of separate actions. 

44. Should it be deemed appropriate, this action may be maintained as a class action 

                                                                                                                                                            
Individual Santee Cooper Defendants. In addition, nothing herein should be construed as a 
release of the claims of the Santee Cooper customer class against SCANA, SCE&G, SCANA 
Services, Marsh, Addison, Byrne, Phalen, Cannon, Harris, Lindsay, Micali, and against Santee 
Cooper (and the Individual Santee Cooper Defendants). 
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with respect to particular issues pursuant to Rule 23(c)(4), including but not limited to the 

questions of law and fact enumerated in paragraph 50, infra. 

45. Plaintiffs’ claims are typical of the claims of the members of the Class as all 

members of the Class paid fraudulent construction financing costs associated with the wrongful 

conduct of SCANA, Santee Cooper, the Individual Santee Cooper Defendants, and the 

Individual SCANA Defendants in violation of the laws described herein.  

46. The size of the Class renders joinder impracticable, and failure to certify the 

Class will likely prevent individuals who have been damaged by Defendants’ fraudulent scheme 

from pursuing their claims. Without a class action, individual class members would face 

burdensome litigation expenses, deterring them from bringing suits that would adequately 

protect their rights. Whatever difficulties may exist in the management of the class action are 

greatly outweighed by the class action procedure that would provide claimants with a method 

for the redress of claims that they may not otherwise be capable of pursuing. The class action 

device is superior to individual litigation under the circumstances of this case because it 

provides the benefits of unitary adjudication, judicial economy and economies of scale. The 

class action device in this civil RICO action provides access to the courts and a measure of 

justice and accountability for the individual and business claimants whose incomes, business 

and properties have been damaged by Defendants’ fraudulent and unlawful conduct. 

47. The Plaintiffs and all Class members seek treble damages for their injuries, as 

provided under 18 U.S.C. § 1964(c), including but not limited to economic damages for injury 

to their income, business, and property (including diminution of property values), cost of the 

suit, attorney’s fees, injunctive relief and any other relief to which they may be entitled in law 

and/or equity. 
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48. The size of the class comprises hundreds of thousands of utility customers, both 

individuals and businesses, served by Defendants across every county in the State of South 

Carolina.  

49. Plaintiffs will fairly and adequately protect the interests of the members of the 

Class and have retained competent counsel, experienced in class action litigation and litigation 

involving RICO, and the specific legal and factual issues addressed herein. Plaintiffs are 

members of the Class and do not have interests antagonistic to or in conflict with the other 

members of the Class. 

50. There are numerous questions of law and fact common to the Class that 

predominate over any questions affecting individual members of the Class, including:  

a. whether the RICO Defendants have violated the laws of the United States; 
 

b. whether the RICO Defendants knew or should have known that design issues 
would impact the cost, and completion of, construction of the Nuclear Reactor 
Project; 
 

c. whether the RICO Defendants acted in a commercially reasonable, prudent and 
competent manner in the selection, design, supervision and administration of the 
contract(s) to construct the Project; 
 

d. whether the RICO Defendants engaged in acts of mail fraud, wire fraud or other 
RICO predicate acts in direct violation of the federal RICO statute; 

 
e. whether the RICO Defendants have engaged in a pattern of unlawful conduct; 

 
f. whether the RICO Defendants have conducted or participated, directly or 

indirectly, in a pattern of unlawful conduct in the operation, management or 
conduct of an enterprise in violation of 18 U.S.C. § 1962(c); 

 
g. whether the RICO Defendants have violated 18 U.S.C. § 1962(d) by conspiring 

to or attempting to conduct or participate, directly or indirectly, in a pattern of 
unlawful conduct in the operation, management or conduct of an enterprise in 
violation of 18 U.S.C. § 1962(c);  

 
h. whether Plaintiffs and the proposed members of the Class were injured by reason 

of the RICO predicate acts of the named Defendants, and, if so, the appropriate 
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class-wide measure of damages; 
 

i. whether publicly disseminated documents and statements issued during the Class 
Period omitted and/or misrepresented material facts concerning the RICO 
Defendants’ business, finances, future business prospects and future prospects 
for success in the construction of the Nuclear Reactor Project; and 

 
j. whether the RICO Defendants participated in and pursued the common course of 

conduct complained of. 
 

   JOINT AND SEVERAL LIABILITY 

51. Throughout their involvement with the Project, the RICO Defendants repeatedly 

made material misstatements and omissions of fact and used the mails and interstate wires in 

furtherance of the RICO Enterprise.  

52. The RICO Defendants are jointly and severally liable for all material 

misrepresentations, omissions, fraudulent conduct, or other tortious acts or omissions done in 

furtherance of the RICO Enterprise. 

53. Each RICO Defendant served as an agent for the others while engaged in the 

RICO Enterprise. Knowledge possessed by one RICO Defendant about a matter within the 

scope of the RICO Enterprise is attributable to every other RICO Defendant. Likewise, 

representations as to one Defendant are attributable to all Defendants, and, collectively, enabled 

the RICO Defendants to perpetuate the scheme against Plaintiffs and the Class. 

54. Upon information and belief, the RICO Defendants had a pecuniary interest in 

making these false and materially misleading allegations, as the RICO Defendants intended to 

benefit from their fraudulent scheme, through bonuses, increased salaries and other increased 

compensation, and through the artificial inflation of stock holdings, and the issuance of 

attractive bonds, all of which would not have existed but for the Nuclear Reactor Project. 
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FACTUAL ALLEGATIONS 

 A. RICO Defendants Push for Legislation to Enable a Runaway Project. 
 

55. In February 2007, the South Carolina Legislature passed the BLRA. Ostensibly, 

the BLRA was designed to incentivize nuclear construction by investor-owned utilities in South 

Carolina. Though the cost of nuclear construction had been historically expensive, under the 

BLRA, a regulatory structure was put in place, allowing utilities to pass financing charges for 

nuclear construction onto customers in advance of a nuclear plant becoming commercially 

operable. 

56. According to observers who followed passage of the BLRA at the time—

including the president of the S.C. Small Business Chamber of Commerce—SCANA was 

among the bill’s major backers and lobbied heavily for the bill.6  

57. Ultimately, SCANA was the only investor-owned utility to take advantage of the 

BLRA. 

B. SCANA and Santee Cooper Plan to Expand the V.C. Summer Nuclear Site. 

58. In 2006, SCANA entered into an agreement with Santee Cooper that enabled 

Santee Cooper to act as a 45% owner of a project to construct two nuclear reactors.  Pursuant to 

the initial agreement between the owners, Santee Cooper would share in a proportionate 

percentage of the production tax credits SCANA would realize upon the completion of the 

                                                 
6 Although lobbying records are not readily available for 2007, SCANA is known to have spent 
a total of $1.5 million lobbying South Carolina legislators since 2009. SCANA also spent 
$63,000 in campaign contributions during the 2006 South Carolina state election cycle, making 
it the eleventh largest overall contributor that year. In 2008, that number more than doubled to 
$168,605, making SCANA the sixth largest donor in the state. SCANA has been in the top-ten 
South Carolina state election spenders in every election cycle since—most recently spending 
$224,644 in the 2016 cycle. (data compiled from https://www.opensecrets.org). 
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project. These credits would purportedly total nearly $2 billion. In SCANA’s Q1 2007 earnings 

conference call on April 27, 2007, a SCANA executive stated that “along with our partner, 

Santee Cooper, we currently expect to file a joint application with the Nuclear Regulatory 

Commission later this year, for a combined construction and operating license which will cover 

two units ...” SCANA further stated that they expected to recover capital costs for the project 

from customers under the BLRA.   

59. Indeed, a major component of SCANA’s plan regarding the Project was the 

ability to charge customers for construction rather than incurring the costs themselves. This 

model was adopted by Santee Cooper.  

60. In March 2008, SCANA and Santee Cooper jointly filed an application with the 

federal Nuclear Regulatory Commission (“NRC”) for a license to build two nuclear reactors.  

61. In May of 2008, SCE&G, on behalf of itself and Santee Cooper, signed an 

Engineering, Procurement and Construction contract (the “EPC Contract”) with Westinghouse 

Electric Company (“Westinghouse”) and Stone & Webster, Inc. to act as prime contractors to 

build two Westinghouse AP10007 nuclear reactors at the V.C. Summer Site.8 (Westinghouse, 

Stone & Webster and all other construction contractors for the Nuclear Reactor Project are 

hereinafter collectively referred to as “the Consortium.”) SCANA and Santee Cooper were 55% 

and 45% owners of the project, respectively, and are referred to collectively as “Owners.”9   

62. The ownership interest was set forth in both the Nuclear Regulatory Commission 

                                                 
7 “AP” means “advanced passive,” which refers to the alleged capability of the reactor to shut 
down without direction from a human operator in response to a safety event. “1000” refers to 
the 1000-megawat capability of the reactor. 
8 The agreement may be found on the website of the South Carolina Public Service 
Commission, at https://dms.psc.sc.gov/Attachments/Matter/f12aebd6-b1ed-4c2d-b064-
96899c5400b6. It is incorporated into this Third Amended Complaint by reference. 
9 February 27, 2009 Order Approving Combined Application, Order No. 2009-104, page 2.  
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application and SCANA’s initial PSC application for a Certificate of Need. Furthermore, the 

ownership interest was expressly contemplated in a 2006 amendment to Santee Cooper’s 

enabling Act, S.C. Code Ann. § 58-31-200.  

63. From 2006 onward, the Owners entered into a series of agreements, (“Bridge 

Agreements”), which would later become the Design and Construction Agreement that 

expressly set forth the Owners’ various obligations to the project.  These roles included 

oversight of the design, engineering and construction associated with the project, and assuring 

that the project remained on budget and on schedule. 

64. In addition, throughout the pendency of the project, Defendants Santee Cooper 

and SCE&G would execute a series of limited agency agreements, whereby Defendant SCE&G 

was authorized to act on behalf of the Santee Defendants.  

65. SCE&G signed the EPC contract with the Consortium “for itself and as agent for 

the South Carolina Public Service Authority, a body corporate and politic created by the laws of 

South Carolina.” The EPC Contract was kept confidential and was not available to the public 

until after the Project collapsed in 2017. 

C. The RICO Defendants Secure PSC Approval for the Project. 

66. On or about May 30, 2008, SCANA, in furtherance of the Nuclear Reactor 

Project, filed a Combined Application with the PSC, pursuant to the BLRA, seeking a 

Certificate of Environmental Compatibility and Public Convenience and Necessity and for a 

Base Load Review Order to construct and operate a two-unit, 2,234 net megawatt nuclear 

facility, i.e. the Nuclear Reactor Project (the “Base Load Application”).   

67. In connection with proceedings before the PSC, and at all times relevant to this 

Complaint, SCANA acted for itself and as the agent of Santee Cooper. The involvement of 
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Santee Cooper in the Nuclear Reactor Project was indispensable to SCANA’s Base Load 

Application and the joint ownership was touted as a significant benefit to the Nuclear Reactor 

Project. 

68. In its Base Load Application, the RICO Defendants made numerous material 

statements to the PSC, and to the Class, which Defendants knew or should have known were 

false and misleading, or which Defendants made with a reckless disregard as to their veracity. 

These misleading statements included the following: 

a. the Project was necessary to meet the growing needs of its customers for electric 
power and to support the continued economic development of the state of South 
Carolina;10 
 

b. SCANA and Santee Cooper chose nuclear generating capacity to meet base load 
requirements having carefully evaluated the life-cycle costs, reliability, the fuel, 
and environmental risks of other options;11  
 

c. SCE&G “will oversee quality assurance and quality control closely” in 
connection with the Project and “is also putting in place a well-staffed 
construction management oversight group [that] will support comprehensive 
oversight of the project construction and administration of the EPC contract;”12 
 

69. During his testimony in the 2008 PSC Proceeding, Defendant Marsh addressed 

how the Owners would collectively manage significant risks related to cost overruns and delays 

on the project, stating: 

The business processes and structures for this oversight group are being formalized at 
this time. In all, we estimate more than 50 people will be assigned to this task. At the 
center of this structure will be a dedicated group of SCE&G personnel that will monitor 
each aspect of the construction process on a day-to-day basis and will report progress, 
issues and variances to an executive steering committee that includes me as SCE&G’s 
president, and a senior executive from Santee Cooper and to the SCANA board of 
directors.13 

                                                 
10 Docket No. 2008-196-E-Order No. 2009-104 dated February 27, 2009, p.2.  
11 Id. at ¶12. 
12 Testimony of Kevin Marsh to Public Service Commission, December 1, 2008. 
13 Direct Testimony of Kevin B. Marsh on Behalf of South Carolina Electric & Gas Company, 
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70. The foregoing statements constituted fraudulent misrepresentations and 

misleading half-truths and involved material omissions of fact. At the time these 

misrepresentations and half-truths were made in connection with SCANA’s Base Load 

Application, the RICO Defendants knew or should have known: 

a. SCANA and Santee Cooper did not need the generation capacity that would 
purportedly be supplied by the AP1000 reactors to meet demand; 
 

b. Westinghouse had never before handled the engineering, purchasing and 
construction for a large-scale building project;14 
 

c. The AP1000 design had not been finalized;15 
 

d. Westinghouse did not have a complete set of engineering drawings to construct 
the reactor. In fact, a final design and complete set of engineering drawings 
never existed; 

 
e. Westinghouse was utilizing unlicensed engineers to craft blueprints and conduct 

complex engineering calculations when designing the Nuclear Reactor Project;16 
 

f. Construction of the Nuclear Reactor Project included a substantial risk of failure 
due to the untested and unapproved designs of the Westinghouse AP1000 reactor 
(which were undertaken despite the existence of a proven design in the reactor at 
Unit 1 on the site, which has operated reliably, without major  incident for nearly 
35 years);  

 
g. The design of Units 2 and 3 was not at all similar to that of Unit 1; 

 
h. SCANA and Santee Cooper were making cost and time estimates on the basis of 

a generic construction schedule provided by Westinghouse that was not site-
specific, and thus could not serve as a legitimate basis for cost and time 
estimates; and 
 

i. Although the RICO Defendants publicly represented an “oversight group” would 

                                                                                                                                                            
Docket No. 2008-196-E, https://www.nrc.gov/docs/ML0910/ML091060781.pdf. 
14 https://www.postandcourier.com/news/contractor-wasted-millions-on-unnecessary-supplies-
for-s-c-s/article_43eeba82-ba6f-11e7-8065-2398b073b4e0.html 
15 10 CFR Part 52, AP1000 Design Certification Amendment available at 
https://www.nrc.gov/docs/ML1134/ML113480014.pdf 
16 https://www.postandcourier.com/business/stamped-for-failure-westinghouse-and-scana-used-
unlicensed-workers-to/article_3ea2046a-9d39-11e7-a186-cb396c86b8b9.html 
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review every aspect of the project, the EPC Contract materially limited the 
ability of SCANA and Santee Cooper to perform quality assurance and 
oversight. 
 

71. Each of the aforesaid fraudulent misrepresentations were advanced by the RICO 

Defendants acting as a continuing unit. 

72. All RICO Defendants agreed that the objective of the scheme was to personally 

enrich themselves at the expense of customers of SCANA, SCE&G, and Santee Cooper, and the 

actions alleged herein were undertaken to further that objective.  

73. Each RICO Defendant had a duty to refrain from making any misrepresentations 

to the PSC, the Santee Cooper Board, and the public, and to correct any statements made that 

were untrue or only partially true. Each and every RICO Defendant breached that duty. 

74. In furtherance of their fraudulent scheme to hide the true projected cost and 

schedule to complete the Project, the RICO Defendants disputed in bad faith each and every 

concern raised in opposition papers filed by objectors to the Nuclear Reactor Project.  

75. At the conclusion of the Baseload application process, and based upon 

Defendants’ representations throughout that process, PSC issued an order granting the Owners’ 

application for a certificate of public need and an initial base load order. 

76. Upon issuance of the PSC order, the RICO Defendants immediately commenced 

to shift the financing and risk of constructing the Nuclear Reactor Project from SCANA and 

Santee Cooper onto the Plaintiff Class. As such, the RICO Defendants collectively shared a 

pecuniary interest in the false and materially misleading allegations made in the application 

process overseen by the PSC.  

77. Upon information and belief, each of the Defendants had a pecuniary interest in 

making these false and materially misleading allegations, as the RICO Defendants expected to 
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benefit from their fraudulent scheme, through bonuses, increased salaries and other 

compensation, and through the artificial inflation of stock holdings, and the issuance of 

attractive bonds.  

78. The Individual Santee Cooper Defendants had knowledge of the false and 

misleading statements made to the PSC by SCANA and the individual SCANA Defendants. 

The Individual Santee Cooper Defendants remained silent despite this knowledge. The 

Individual Santee Cooper Defendants owed a duty of candor and to act in good faith towards 

utility customers, but consistently failed in fulfilling that duty. 

79. On May 30, 2008, in combination with its application to construct the nuclear 

facility, SCANA requested approval from the PSC for the first of nine rate increases to 

customer charges for the purpose of funding the Nuclear Reactor Project. The proposed average 

increase to the residential class was 0.52%; to the small general service class was 0.48%; to the 

medium general service class was 0.51% and to the large general service class was 0.44%.17 

80. On or about March 2, 2009, pursuant to the BLRA as provided by Order No. 

2009-104(A) and relying on the RICO Defendants’ false and misleading representations and 

material omissions, including but not limited to those set forth in ¶¶ 68 and 70, supra, PSC 

approved SCANA’s proposal to construct the Nuclear Reactor Project and to increase amounts 

charged to the residential class, the general service class, the medium general service class and 

the large general service class. 

81. On May 29, 2009, pursuant to S.C. Code Ann. § 58-33-280, SCANA submitted 

its second request for the approval of revised rates and advance charges subsequent to the initial 

revised rates approved on March 2, 2009 in Commission Order No. 2009-104(A), Docket No. 

                                                 
17 Order 2009-104, p. 2.  
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2008-196-E. The proposed average increase to the Residential class was 1.21%; to the Small 

General Service class was 1.07%; the Medium General Service class was 1.13%, and to the 

Large General Service class was 0.95%.18  

82. In its May 29, 2009 application, SCANA falsely represented to the PSC that 

construction of the Project was progressing on schedule to meet the “guaranteed” Unit 2 & 3 

Substantial Completion dates of April 1, 2016 and January 1, 2019 respectively.19  

83. In addition, SCANA represented it had met all current milestones approved for 

the project. However, meeting milestones did not mean the project was meeting targets in the 

schedule.  Instead, milestones triggered payments to contractors, and, at times, milestones were 

completed prematurely requiring the milestones to be redone, costing more to Class members. 20   

84. On September 30, 2009, based upon the false and misleading statements made in 

SCANA’s May 29, 2009 application for the approval of revised rates and advance charges, PSC 

approved SCANA’s application.  

85. On March 3, 2010, a progress report from Bechtel indicated that “the project is 

not currently working to a schedule.” The RICO Defendants were aware of this assessment but 

chose against disclosure.  

86. As of March 3, 2010 (if not earlier), the RICO Defendants were functioning as a 

continuing unit either by actively concealing or by passive omission of the Project’s true state of 

affairs in order to personally enrich themselves.  

87. As of March 3, 2010 (if not earlier), the RICO Defendants knew and agreed to a 

                                                 
18 Docket No. 2009-211-E, ID 216999, Ex. A at 19, available at 
https://dms.psc.sc.gov/Attachments/Matter/8e1e50e2-b385-0f12-b2b5f1caee5040f8.   
19 Id. at 20. 
20 It should be noted that milestones were used to trigger payments in the contract and, often 
times, construction was accelerated to meet milestones, only to have to be re-done when the 
construction schedule caught up to the milestone, increasing the cost of the Project. 
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common objective that the Project’s true state of affairs had to be concealed from the general 

public, customers, investors, regulators, and/or government officials in order to carry out the 

scheme to enrich themselves.  

88. As of March 3, 2010, the fraudulent acts described herein constituted a pattern of 

racketeering on the part of the RICO Defendants.  

89. The fraudulent acts described herein continued and were ongoing as alleged, 

infra, until the public exposure in July, 2017of the numerous issues that plagued the Nuclear 

Reactor project.   

90. The RICO Defendants knowingly and willfully agreed with each other that the 

true state of affairs would be fraudulently concealed from the PSC, other regulators, the Class, 

and the public. 

91. This agreement among the RICO Defendants to fraudulently conceal the true 

state of affairs as alleged herein from the PSC, other regulators, the Class, and the public from 

the PSC, other regulators, the Class, and the public was essential to carrying out their scheme to 

personally enrich themselves. 

92. The fraudulent acts, concealing the true state of affairs from the PSC, other 

regulators, the Class, and the public, have the same or similar purposes, results, participants, 

victims, or methods of commission, or otherwise are interrelated by distinguishing 

characteristics and are not isolated events. In particular, the Class are the same victims. The 

purpose of these fraudulent acts were to continue the Nuclear Reactor project. 

93. RICO Defendants knew that revealing the truth about the Nuclear Reactor 

project would have led to the Project being terminated.  

94. RICO Defendants knew and agreed to continue to make false statements 
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regarding the Project so that they could enrich themselves.  

95. On May 27, 2010, pursuant to S.C. Code Ann. § 58-33-280, SCANA submitted 

its third request for the approval of revised rates and advance charges. The proposed average 

increase to the Residential class was 2.82%; to the Small General Service class was 2.71%; to 

the Medium General Service class was 2.82%, and to the Large General Service class was 

2.55%.21  

96. In Exhibit A to its May 27, 2010 application, SCANA falsely represented that 

the Company was on track to complete the Units at the construction cost forecast of $6.3 billion 

dollars, and that construction of the project was progressing on schedule to meet the Unit 2 & 3 

Substantial Completion dates of April 1, 2016 and January 1, 2019.22 

97. On September 30, 2010, based upon the false and misleading statements made in 

SCANA’s May 27, 2010 application for the approval of revised rates and advance charges, PSC 

issued an Order Approving Revised Rates.23  

D. Westinghouse Issues Internal Report on Risks Associated with AP1000 Projects, 
the Text and Substance of Which Was Kept Secret from Regulators and the Public. 

 
98. In August 2011, Westinghouse circulated an internal report entitled “The Case 

for Paradigm Shift: An assessment of project delivery risk against the backdrop of industry 

practice,” which detailed risks associated with the AP1000 projects (the “WEC Report”).  

99. The WEC Report identified multiple risks associated with the AP1000, and 

consequently, the Nuclear Reactor Project, including, but not limited to: 

a. the AP1000 Design was not complete, even though it is currently under 
construction which virtually assures large numbers of changes will occur to both 
systems and structures; 

                                                 
21 Docket No. 2010-157-E at 5. 
22 Id. at Ex. A, p. 9. 
23 Docket No. 2010-157-E, Order No. 2010-625. 
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b. issuing an incomplete design CFC to the field virtually assures numerous 

Construction Change Order Requests which are likely to result in Delay Claims 
and Liquidated Damages; 

 
c. the AP1000 Construction Packages differ from typical construction industry 

standard packages; 
 
d. the cost risks associated with potential division of responsibility errors, 

omissions, and uncertainty regarding agreement on scope and responsibility can 
be significant; 

 
e. the Construction Packages contain design drawings which utilize what are called 

‘standard details,’ but they have not been collected in a ready-to-reference 
Standard Detail Library; 

 
f. the AP1000 construction documents do not currently include a Master Spec nor 

follow the Construction Specifications Institute Format model which is the 
industry standard; and, 

 
g. the AP1000 designs are not sealed by a professional engineer, in contravention to 

state law. 
 

100. Upon information and belief, the RICO Defendants had knowledge of the 

Westinghouse White Paper. 

101. Yet, upon information and belief, none of the RICO Defendants acted on the 

White Paper, or otherwise notified the public or regulators of the significant issues associated 

with the AP1000 design.  

E. 2011–2014: RICO Defendants Increase Costs to Customers based upon Material 
Misrepresentations and Omissions to Regulators and the Public, While Concealing 
Growing Problems with Project Construction. 

 
102. On May 27, 2011, pursuant to S.C. Code Ann. §58-33-280, SCANA submitted 

its fourth request for the approval of revised rates and advance charges. The proposed average 

increase to the Residential class was 2.83%; to the Small General Service class was 2.67%; to 

the Medium General Service class was 2.67%, and to the Large General Service class was 
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2.49%.24 In Exhibit A to its application, SCANA stated that the Company had met all current 

construction milestones approved by the Commission in Order No. 2010-12, as adjusted 

pursuant to contingencies authorized in Order No. 2009-104(A) and that 59 of the 146 

milestones had been completed as of March 31, 2011.25 SCANA also falsely represented that it 

was “on track to complete the Units at the capital cost forecast of approximately $4.3 billion as 

approved in Order No. 2011-345.”26   

103. In Exhibit A to its May 27, 2011 application, SCANA stated that construction of 

the Units was progressing on schedule, but a delay in the issuance of the Combined Operating 

License would not allow Unit 2 to be completed by the substantial completion date set forth in 

the EPC Contract.27 SCANA then went on to falsely state: “[t]he Project Licensing and 

Permitting, Engineering, Procurement and Construction work remains on schedule to meet the 

Units' Substantial Completion dates.”28  At this time, the Owners were aware that the delay in 

issuance of the Combined Operating License was caused by significant problems in competence 

and efficacy of the submodule fabricators.  Yet, the RICO Defendants did not disclose these 

issues. 

104. Likewise, Carter falsely stated in a June 24, 2011 television interview on the 

Carolina Business Review, “Our plans on the new nuclear unit, Summer Units 2 and 3 with 

SCANA, are going very well. Uh, they are on schedule.”29 This interview was published to 

YouTube on October 8, 2012. 

105. Despite Defendant Carter’s public assertions in 2011—over six years before 

                                                 
24 Docket No. 2011-207-E. 
25 Id. at Ex. A. 
26 Id. at Ex. A. 
27 Docket No. 2011-207-E at Ex. A, p. 6 
28 Id. at Ex. A, p. 18. 
29 See https://www.youtube.com/watch?v=CvRAAAo4ja0 
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SCANA and Santee Cooper abandoned the Project—the RICO Defendants had already 

identified serious problems with the Project that made timely and cost-effective completion 

impossible.  

106. A May 6, 2014 joint letter from Carter and Marsh to Philip K. Asheman (then-

CEO of Chicago Bridge & Iron) and Daniel L. Roderick (then-CEO of Westinghouse)—which 

the RICO Defendants withheld from state and federal regulators and the public until the 

Project’s failure—enumerated numerous failures of the Consortium and its contractors, 

including the following: 

• “To meet these [substantial completion] dates [for modules 1 and 20 and Unit 2], 
it was essential that the Consortium timely complete module fabrication delivery, 
and assembly. The Consortium selected Shaw Modular Solutions, LLC (‘SMS’) 
an affiliate of the Consortium, as the module fabricator. Problems with SMS’s 
work began almost immediately.” (emphasis added) 
 

• “The NRC attempted to inspect the SMS facility between January 10 and 12, 
2011…To the NRC’s apparent surprise, SMS had not yet made enough progress 
to make an inspection worthwhile.”  
 

• SMS stated it “expects to be at a high level of production of structural modules 
in early June 2011” and “expects that shipment of the first structural submodule 
will occur [at] the end of June 2011.” However, “SMS did not meet these module 
production and shipment dates.” 
 

This letter, which is incorporated by reference into this 3rd Amended Complaint, and will be 

referred to herein as the “Round Up Letter,” documents the RICO Defendants’ longstanding 

knowledge regarding serious obstacles to completion of the Nuclear Reactor Project. 

107. On October 20, 2011, SCANA and Santee Cooper entered into a binding 

agreement, the Design and Construction Agreement (“DCA”), in connection with the Nuclear 

Reactor Project. Santee Cooper and SCANA agreed that, under the DCA, SCANA was to act as 

Santee Cooper’s limited agent with respect to “all aspects of the acquisition, design, 
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engineering, licensing and construction of the Project, including the negotiation, execution and 

performance of the obligations and enforcement of the rights of the Parties under the EPC 

Agreement.” However, Santee Cooper retained significant rights and responsibilities with 

respect to the project, including the right to serve on the Executive Steering Committee charged 

with project oversight. 

108. On May 27, 2012, pursuant to S.C. Code Ann. § 58-33-280, SCANA submitted 

its fifth request for the approval of revised rates and advance charges. The proposed average 

increase to the Residential class was 2.69%; to the Small General Service class was 2.55%; to 

the Medium General Service class was 2.46%, and to the Large General Service class was 

2.28%.30  

109. In Exhibit A to its May 27, 2012 application, SCANA stated that it anticipated 

the gross construction costs to be $156 million over the projected costs on December 31, 

2011.31 SCANA then falsely represented that the project was moving according to schedule. 

110. However, as set forth in the Round Up Letter, “[b]y July 7, 2012, only 21 of 72 

CA-20 sub-modules had been delivered to the site.” In the same letter, Carter and Marsh called 

this “poor progress.”32 

111. Moreover, the COL license from the NRC to construct and operate the plant was 

issued on March 30, 2012, rather than the originally scheduled date of July 1, 2011.  Thus, as of 

March 30, 2012, nuclear construction on-site had not even commenced. 

112. On September 28, 2012, based upon the false and misleading statements made in 

SCANA’s May 27, 2012 application for the approval of revised rates and advance charges, PSC 

                                                 
30 Docket No. 2011-207-E. 
31 Id. at Ex. A, p. 3. 
32 Docket 2017-370-E, ID #278515, ORS Exhibit GCJ - 2.10, at 4, available at 
https://dms.psc.sc.gov/Attachments/Matter/728981d2-35cb-4859-8ce0-6226a342656b. 
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issued an Order Granting Request for Approval of Revised Rates.33  

113. March 9, 2013 marked the first nuclear concrete pour of the Nuclear Island 

foundation on Unit 2, more than 6 months behind schedule. Prior to this time, critical path 

activities could not commence on the project.  

114. According to Gary Jones, an independent Engineer retained by ORS as a 

consultant, as of 2013, “the WEC design was not as complete as advertised and had not been 

properly reviewed for constructability by the Consortium or SCE&G. The module fabrication 

facilities promoted by Shaw to be state-of-the-art industrial complexes failed to achieve both 

quality and productivity, resulting in significant Project delays... The EPC contracting approach 

appeared to be driven more by cost reduction concerns than by quality and productivity and 

created deep animosity among the Consortium partners and the Owners.”34   

115. Despite these delays and constructability issues, all of which were known by 

Defendants Marsh and Carter, Defendants praised the Consortium’s efforts in a March 11, 2013 

press release celebrating the first major concrete installation at the site. Marsh stated, “[w]e 

recognize the significance of this event and appreciate the strong commitment to safety and 

collaboration demonstrated by all involved in reaching this milestone.” Carter stated, “[w]e’ve 

come to this point through the diligent and conscientious attention to task by everyone involved, 

from our crews to the NRC.” 

116. On May 31, 2013, pursuant to S.C. Code Ann. § 58-33-280, SCANA submitted 

its sixth request for the approval of revised rates and advance charges. The proposed average 

increase to the Residential class was 3.10%; the Small General Service class was 3.04%; the 

                                                 
33 Docket No. 2012-186-E, Order No. 2012-761, September 28, 2012. 
34 Docket No. 2017-370-E, ID #278508, Testimony of Gary Jones, September 24, 2018, at 7, 
available at https://dms.psc.sc.gov/Attachments/Matter/728981d2-35cb-4859-8ce0-
6226a342656b. 
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Medium General Service class was 3.07%, and the Large General Service class was 2.66%.35  

117. SCANA also informed PSC that “[t]he current cost estimates include no cost 

changes apart from changes in timing of costs and minor shifts in costs among cost categories 

that occur in the normal course of managing the project”36 and that “[t]he Project Licensing and 

Permitting, Engineering, Procurement and Construction work remains on schedule to meet the 

Units’ Substantial Completion Dates taking into account the schedule contingencies approved in 

Order 2009-104(A).”37   

118. As of March 1, 2013, the RICO Defendants knew that it would be impossible to 

achieve the initial substantial completion dates without exorbitant increases in the project costs. 

119. Beginning in early summer of 2013, SCANA, on behalf of the Owners, stated 

repeatedly it intended to provide a revised fully integrated construction schedule to ORS. This 

schedule is the only means by which a project can be tracked accurately.  SCANA’s statements 

were false and were a deliberate attempt to mislead the PSC and ORS about the fact that the true 

completion dates of the Project were unknown and not capable of being ascertained.  This 

deliberate effort by the RICO Defendants to conceal the non-existent Project schedule was 

guided solely by the RICO Defendants’ desire to continue reaping the benefits of subsequent 

and continued increases to customer bills  

120. On June 4, 2013, Marsh sent an email to Paula Rowland, requesting it be 

forwarded to SCANA Directors.  The email stated that Chicago Bridge & Iron (“CB&I”) “have 

given us their revised schedule, and based on that schedule the completion of Unit 2 will slide 

from March 2017 until late 2017 or the first quarter of 2018”—as compared with the modified 

                                                 
35 Docket No. 2013-150-E at 6. 
36 Id. at Ex. A, p. 2. 
37 Id. at Ex. A, p. 19. 
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schedule filed on November 15, 2012 that anticipated commercial operation of Unit 2 on March 

15, 2017.38 “Completion of Unit 3 will also need to move, but they have not focused their 

efforts on that calculation at this time,” Marsh added.39 This email also stated (1) the 

Consortium “has failed numerous times in providing an accurate schedule”; (2) “[t]he impact on 

cost has not been determined and will certainly be a challenge given our previous settlement 

with Shaw that we would not incur any additional costs related to module delivery”; and (3) 

“[w]hile we cannot determine the actual cost of delay at this point we are doing our best to 

define some preliminary boundaries on the cost of the delay to keep the market from assuming 

the worst.”40 On information and belief, this communication was sent to SCANA directors. The 

RICO Defendants did not communicate this email or its substance to the PSC, regulators, or the 

public. 

121. On August 23, 2013, Defendant Carter wrote a letter to Defendant Marsh stating, 

“[f]or almost two years Santee Cooper and SCE&G have been working with the Consortium 

(WEC and CB&I) to correct submodule delivery issues from the Lake Charles fabrication 

facility… Although early indications seemed positive that CB&I executive management were 

engaged in improving the performance at Lake Charles, the delivery record unfortunately 

demonstrates otherwise, putting the project schedule in jeopardy once again.”41 Carter 

continued, “[t]he Consortium’s inability to deliver submodules has been a major source of 

concern for this project for a long time. . . .Our view is that the Consortium’s inability to fulfill 

                                                 
38 Docket 2017-370-E, ID #279348, ORS Exhibit GCJ – 2.2.A, June 4, 2013, at 1, available at 
https://dms.psc.sc.gov/Attachments/Matter/c378ed1f-7c5e-4921-948f-4f617d9abd33. 
39 Id. 
40 Id. 
41 Docket 2017-370-E, ID #278515, ORS Exhibit GCJ - 2.3, at 1, available at 
https://dms.psc.sc.gov/Attachments/Matter/c378ed1f-7c5e-4921-948f-4f617d9abd33. 
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their contractual commitments in a timely manner places the project’s future in danger.”42 

(emphasis added). The RICO Defendants did not disclose this letter and its substance to the 

PSC, other regulatory entities, the Class and the public.  

122. On September 5, 2013, Defendant Marsh emailed Roderick and Asherman, 

stating: “The Consortium is now in its third year of unsuccessful attempts to resolve its 

manufacturing problems at the facility which continues to impact our project negatively. Your 

missed deadlines put potentially unrecoverable stress on the milestone schedule approved by the 

SC PSC.”43 The RICO Defendants did not disclose this letter and its substance to the PSC, other 

regulatory entities, the Class and the public. 

123. On September 27, 2013, based upon the false and misleading statements made in 

SCANA’s May 31, 2013 application for the approval of revised rates and advance charges, and 

with no knowledge of issues addressed in Defendant Carter’s August 23, 2013 letter to Marsh 

and Defendant Marsh’s September 5, 2013 letter to Roderick and Asherman, PSC issued an 

Order Granting Request for Approval of Revised Rates.44  

124. In an October 21, 2013 inter-office memo to his executive team, documenting a 

VC Summer Consortium meeting on September 18, 2013, Defendant Carter stated, “Kevin 

[Marsh] and I went on to note that we have received so many new schedules that they are 

meaningless. We have no real confidence to provide modules as scheduled.”45 The text and 

substance of this memo were not revealed to the PSC, other regulatory entities, the Class and 

the public.  

                                                 
42 Id. 
43 Docket 2017-370-E, ID #278515, ORS Exhibit GCJ - 2.5, at 2, available at 
https://dms.psc.sc.gov/Attachments/Matter/c378ed1f-7c5e-4921-948f-4f617d9abd33. 
44 Docket No. 2013-150-E, Order No. 2013-680, September 27, 2013. 
45 Docket 2017-370-E, ID #278515, ORS Exhibit GCJ - 2.5, at 1, available at 
https://dms.psc.sc.gov/Attachments/Matter/c378ed1f-7c5e-4921-948f-4f617d9abd33. 
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125. Instead, the RICO Defendants’ public disclosures painted a different picture. On 

November 4, 2013, SCANA transmitted a press release celebrating the nuclear island basemat 

for Unit 3, which expressly praised the RICO Defendants’ and the Consortium’s performance. 

In the press release, Defendant Marsh stated, “This is another example of our outstanding 

collaboration with Santee Cooper, CB&I, WEC, and many other stakeholders who play a role in 

providing South Carolina with the best solution for meeting the long-term need for clean, safe, 

and reliable power.”46 In the same press release, Defendant Carter also lauded the project 

progress, claiming the projected had come “a long way…” and that “this milestone gets us one 

step closer to the finish line and the many benefits these units will provide for our state.”47 

126. However, during the same timeframe, Defendants’ May 6, 2014 Round Up 

Letter itemized the Consortium’s history of poor performance throughout the project.48 In 

addition to an itemized airing of the Owners’ grievances, the letter stated that the delays had 

cost $150 million to date.49 

127. Despite the language of the Round Up letter, on May 22, 2014, the Owners 

transmitted a press release via the internet and, upon information and belief, by email, lauding 

the placement of a containment vessel bottom head on Unit 3. In the SCANA press release, 

Defendant Marsh is quoted as stating, “Placement of the Unit 3 Containment Vessel Bottom 

Head is one of many examples of progress occurring daily on our nuclear site.”50 Defendant 

Carter is also quoted in the press release stating, “We are now far enough into this project that 

                                                 
46 Docket 2017-370-E, ID #278515, ORS Exhibit GCJ - 2.6, at 1, available at 
https://dms.psc.sc.gov/Attachments/Matter/c378ed1f-7c5e-4921-948f-4f617d9abd33. 
47 Id. 
48 Docket 2017-370-E, ID #278515, ORS Exhibit GCJ - 2.10, available at 
https://dms.psc.sc.gov/Attachments/Matter/728981d2-35cb-4859-8ce0-6226a342656b. 
49 Id. at 13 
50 Docket 2017-370-E, ID #278515, ORS Exhibit GCJ - 2.11, at 1, available at 
https://dms.psc.sc.gov/Attachments/Matter/728981d2-35cb-4859-8ce0-6226a342656b. 
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we are seeing a steady march of progress toward new nuclear power for South Carolina. I 

congratulate the folks who are working hard on site for accomplishing another key milestone.”51 

(Emphases added). 

128. SCANA’s seventh request for the approval of revised rates and advance charges, 

submitted on May 30, 2014, (after issuance of the Round Up Letter) failed to disclose problems 

with the project.52 The proposed average increase to the Residential class was 3.09%; to the 

Small General Service class was 3.08%; the Medium General Service class was 3.07%, and to 

the Large General Service class was 2.70%.53  

129. In Exhibit A to its May 30, 2014 application, SCANA reported that 

Westinghouse was in the process of assembling a Revised Fully-Integrated Construction 

Schedule that would provide a more detailed evaluation of the engineering and procurement 

activities necessary to accomplish the schedule.54  However, SCANA informed PSC that the 

revised construction schedule would affect cash flow estimates, but that the Owners had not 

accepted responsibility for any of the additional estimated costs as a result of revisions to the 

schedule.55 

130. On June 19, 2014, Ron Jones, a vice president at SCANA, wrote a letter to Chris 

Levesque at Westinghouse (“the Ron Jones letter”) that stated, in part, “The Consortium is in 

the process of preparing another re-baseline of the project work schedule. You had previously 

promised to provide that document on May 30, 2014, but we now understand that you anticipate 

taking an additional 6 weeks to prepare it. . . .We also wish to remind you that the current 

                                                 
51 Id. 
52 Docket No. 2014-187-E. 
53 Id. at 6. 
54 Id. at Ex. A, p. 3. 
55 Id. at Ex. A, p. 4. 
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progress payment schedules are out of sync with the currently anticipated dates for units 2 and 3 

substantial completion. . . . The Consortium have found it necessary to again re-baseline the 

work schedule because of the Consortium’s own performance deficiencies.”56 (Emphasis 

added.)   

131. The RICO Defendants withheld the text and substance of the Ron Jones letter 

from the PSC, regulatory entities, the Class and the public. 

132. On September 8, 2014, Defendant Carter emailed Defendant Marsh: “[M]y sense 

is that neither the Owners nor the Consortium have any real confidence that the proposed rollout 

schedule that the Consortium shared with the Owners on August 1st is achievable. I am 

concerned that we have become tied to artificial dates, both past and future, often driven by 

disclosure considerations.”57 (Emphasis added.) Defendant Carter withheld the text and 

substance of this correspondence from the PSC, regulatory entities, the Class and the public.  

133. On September 27, 2014, based upon the false and misleading statements made in 

SCANA’s May 30, 2014 application for the approval of revised rates and annual charges, and 

the aforementioned material omissions of fact, PSC issued an Order Granting Request for 

Approval of Revised Rates.  

134. In an earnings call on October 30, 2014, Defendant Byrne stated he anticipated 

Unit 2 would be completed late 2018 or the first half of 2019 (with substantial completion of 

Unite 3 about 12 months later)58, and anticipated a cost increase of $660 million (in 2007 

dollars) “principally related to these delays to achieve the late 2018 substantial completion date 

                                                 
56 Docket 2017-370-E, ID #278515, ORS Exhibit GCJ - 2.12, at 1, available at 
https://dms.psc.sc.gov/Attachments/Matter/728981d2-35cb-4859-8ce0-6226a342656b. 
57 Docket No. 2017-370-E, ID #278563, ORS Exhibit GCJ – 4 at 1, available at 
https://dms.psc.sc.gov/Attachments/Matter/86c75b5c-3b52-4190-81ff-e2e25d8c499d. 
58 Docket No. 2017-370-E, ID #278518, ORS Ex. GCJ – 2.18 at 8, available at  
https://dms.psc.sc.gov/Attachments/Matter/f34a2e3e-e734-49bd-a280-3a898b0112f2. 
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for unit 2.”59. Byrne also stated during this call that ratepayers would be responsible for cost 

overruns.60 

135. However, an undisclosed November 2014 internal Santee Cooper estimate of 

project completion anticipated a 27 month delay on Unit 2 (a delay from March 2017 to June 

2019) and a 25 month delay on Unit 3 (delay from May 2018 to June 2020).61  

136. Around roughly the same time, an internal SCANA report prepared by SCANA 

Services employees also estimated completion would cost more than twice as much as the 

Westinghouse estimate of $660 million.  

137. Neither the SCANA report nor the Santee Cooper estimate of project completion 

was ever made public during the pendency of the project. 

G. 2014–2015: As Project Trajectory Worsens, RICO Defendants Continue a Pattern 
of Material Misrepresentations and Omissions, and Intentionally Fail to Disclose 
the Existence of an Independent Assessment by the Bechtel Corporation to 
Regulators, Investors, and the Public. 

 
138. In August 2014, WEC provided an initial amended Estimate at Completion, 

“EAC”, stating it would cost an additional $600 million to complete the Project on time. This 

number was based upon an as-yet unachieved level of employee productivity.  

139. On September 3, 2014, Defendant Marsh emailed Defendant Carter stating 

SCANA was ready to engage an outside expert to assist with the project schedule and status 

review.  

140. On January 28, 2015, Bechtel personnel met with Defendants Carter and Crosby 

to develop a proposal for an assessment of the Project construction and management. Bechtel 

emailed a draft proposal to Santee Cooper executives which estimated a cost of $1,000,000 for 
                                                 
59 Id. 
60 Id. at 20. 
61 ORS Exhibit GCJ - 2.49, Docket No. 2017-370-E, September 24, 2018, 9:09 PM, at 21 n.1. 
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the assessment to be conducted by a staff of ten senior Bechtel employees. 

141. On February 11, 2015, Carlette Walker, who served as SCANA’s Vice President 

of Nuclear Finance Administration, emailed Evelyn Varn at SCANA. Referring to the Reactor 

Project, Walker stated, “I will say this project and my role is really stressing me to the max. I 

don’t want to go to prison over this stupid job and I know I wouldn’t get any backing if it came 

down to someone making me one of the fall guy(s).”62 (Emphasis added). 

142. On February 17, 2015, Santee Cooper executives recommended the engagement 

of Bechtel at a meeting with SCANA executives. The RICO Defendants did not publicly 

disclose their discussions with Bechtel, or the concerns the RICO Defendants shared over the 

WEC EAC, nor did the RICO Defendants provide information to regulatory entities about 

engaging a consultant to perform a project assessment. 

143. During a February 19, 2015 earnings call, Steve Byrne expressed optimism that 

cost overruns would be approved by PSC, stating, “It would have to really be imprudent before 

they would deny it and imprudency on the part of us, the utility, which I think would be very 

difficult for anybody to prove.” (Emphasis added). 

144. According to a March 16, 2015 article in a publication of Moody’s, “SCANA 

and SCE&G are completely exposed to and dependent on the BLRA.  The utility has exhausted 

its financial cushion, is over-budget and still years away from commercial operation.”63   

145. On March 12, 2015, SCANA submitted to the PSC a filing to obtain an order to 

Update Capital Cost and Schedule.64 Gary Jones concluded in pre-filed testimony dated 

September 24, 2018, that this filing was “seriously deficient and presented unsubstantiated, 

                                                 
62 Docket 2017-370-E, ID #279348, ORS Exhibit GCJ 2.20.A, at 1, available at 
https://dms.psc.sc.gov/Attachments/Matter/3660e68a-0454-4ae8-9b70-e545f425f5a7. 
64 SCE&G March 12, 2015 filing under [PSC] Docket No. 12 2015-103-E 
64 SCE&G March 12, 2015 filing under [PSC] Docket No. 12 2015-103-E 

9:18-cv-00273-TLW     Date Filed 07/30/19    Entry Number 103     Page 35 of 87

E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2019 O

ct 08 1:30 P
M

 - B
E

R
K

E
LE

Y
 - C

O
M

M
O

N
 P

LE
A

S
 - C

A
S

E
#2019C

P
0802493



36 
 

misleading and baseless estimates of the revised Project construction schedule and costs.” 65 

146. As Jones further testified, “SCE&G itself did not believe the cost and schedule it 

submitted to the PSC, but rather only sought the approval of those revisions as a means to gain a 

rate increase.” 66 

147. Jones also stated in his pre-filed testimony that “…members of the Consortium 

knew or should have known the Project was in jeopardy and should have been thoroughly 

reviewed relative to factors contributing to significant and increasing delays in construction and 

budget and cost overruns and that a revised resource-loaded fully integrated schedule should be 

developed and implemented.”67 However, notwithstanding Defendants’ knowledge, the Project 

continued unabated. 

148. During the PSC hearing on docket 2015-103-E, SCANA testified that it intended 

to hold the Consortium to the guaranteed substantial completion dates of March 15, 2017 for 

Unit 2 and May 15, 2018 for Unit 3, as provided by Order No. 2012-884.   

149. However, in a revised EPC contract, executed just months after the 2015 hearing, 

SCANA sought to modify the substantial completion dates proposed to the Commission to June 

19, 2019 for Unit 2 and June 16, 2020 for Unit 3.   

150. These requests to modify the project schedule enabled SCANA to request a 

revised rate increase without a general rate case.  Indeed, this same tactic was employed on four 

previous occasions throughout the Project.  

151. According to the sworn testimony of Carlette Walker in 2018, Defendants 

Marsh, Byrne, and Addison pressured her to lie in her 2015 written and sworn testimony before 

                                                 
65 Docket No. 2017-370-E, ORS Testimony of Gary C. Jones, September 24, 2018, 
https://dms.psc.sc.gov/Attachments/Matter/3e6b1499-a97f-4fc8-aca4-874b2b7bd314 
66 Id. 
67 Id. 
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the PSC. Prior to submitting her testimony, Walker calculated the remaining project cost was 

over $1 billion.  But “Kevin [Marsh] made the decision that he was going to go with the low 

[Westinghouse] number. It was a number he could point to that Westinghouse had given him as 

the price tag to finish the project.”68 At roughly the same time, Ms. Walker took a brief period 

of leave from work to care for her sick husband. When she returned, she discovered that the 

testimony filed by SCE&G bearing her name included the estimated completion cost she 

vehemently opposed.  

152. Upon information and belief, during the 2015 hearing, Defendant Byrne falsely 

testified that the schedule presented to the PSC in connection with the 2015 rate case 

represented a “revised, fully integrated construction schedule.” In fact, such a schedule did not 

exist. 

153. Even though the Owners did not trust the accuracy of the schedule and cost 

values provided by the Consortium, they nevertheless submitted these schedules in the March 

12, 2015 PSC filing, and publicly insisted that the project could be completed within the 

projected dates.On April 6, 2015, Defendant Crosby emailed Defendant Byrne and Jeffrey B. 

Archie, a Senior Vice President and Chief Nuclear Officer of SCE&G, a chart he described as 

“a good visual aid which projects the end view total target cost impact of the Consortium’s poor 

management and productivity of labor ratios.”69 (Emphasis added).   

154. Meanwhile, following an April 7, 2015 presentation Defendant Marsh approved 

the decision to hire Bechtel subject to the approval of the SCANA Board. Ultimately, SCANA’s 

and Santee Cooper’s boards approved the Bechtel hiring. 

                                                 
68 Docket 2017-370-E, ID # 279640, Deposition Transcript of Carlette Walker, Volume 1, 
https://dms.psc.sc.gov/Attachments/Matter/37936bce-d479-46b3-a9ca-450c3fb3c35d 
69 Docket 2017-370-E, ID #278522, ORS Exhibit GCJ – 2.24 at 1, available at 
https://dms.psc.sc.gov/Attachments/Matter/2a39943b-4488-41d7-bee7-00f5813981b8. 
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155. The RICO Defendants did not disclose that the Owners were considering hiring 

Bechtel to assess the Project. As Gary Jones testified to the PSC, “[k]nowledge of this pending 

assessment would more than likely result in postponement of the review of SCE&G’s March 

12, 2015 filing until the review was completed and results were available.”70  

156. The RICO Defendants nevertheless proceeded with the March 12, 2015 petition.  

157. On May 29, 2015, pursuant to S.C. Code Ann. § 58-33-280, SCANA submitted 

its eighth request for the approval of revised rates and advance charges.71 The filing disclosed a 

significant change:  the commercial operation date for Unit 2 was now postponed to June 19, 

2019. The proposed average increase to the Residential class was 2.80%; to the Small General 

Service class was 2.89%; to the Medium General Service class was 3.00%, and to the Large 

General Service class was 2.57%.72  

158. In Exhibit A to its May 29, 2015 application, SCANA reported that while 

construction was slightly delayed, the increase in delayed milestones was the result of the 

Revised, Fully-Integrated Construction Schedule.73  However, at the time of this application, 

Defendants were aware that no such schedule existed.  

159. Contemporaneous with Defendants’ 2015 engagement of Bechtel for purposes of 

a project assessment, the RICO Defendants continued to publicly claim  the Project was 

achieving good progress and represented good public policy.  

160. For example, in a July 23, 2015 press release transmitted by SCANA celebrating 

the installation of the CA01 module, Defendant Marsh stated, “[s]uccessful placement of this 

                                                 
70 Docket No. 2017-370-E, ID #278508, Testimony of Gary Jones at 11, available at 
https://dms.psc.sc.gov/Attachments/Matter/3e6b1499-a97f-4fc8-aca4-874b2b7bd314. 
71 Docket No. 2015-160-E 
72 Id. at 6. 
73 Id. at Ex. A, p. 3. 
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major module demonstrates the progress being made with our new nuclear units that are under 

construction at V.C. Summer . . . Adding more nuclear energy to our generation mix is the best 

solution for providing South Carolina large-scale energy that is clean, safe, and reliable.” In the 

same release, Defendant Carter stated, “[t]he successful placement of the CA01 module marks a 

significant milestone for this project. The nuclear units at V.C. Summer remain a critical 

component of Santee Cooper’s long-term plan to diversify our generation mix and to continue 

to provide low-cost, reliable and environmentally-sound electricity to our customers.” 

161. Bechtel’s engagement on the Project began on August 10, 2015. 

162. During a September 2015 conference call, Santee Cooper executives discussed 

whether to disclose the engagement of Bechtel to investors. Notes taken from the meeting pose 

the question, “POS/OS Mini-Bond,” “Bechtel Assessment,” “Disclose or Not?”74  

163. Carter and other Santee Cooper executives attended this meeting. Following this 

meeting, and until suspension of construction on the Project, none of the RICO Defendants ever 

disclosed the existence of the Bechtel assessment.  

164. In September 2015, SCANA executive James Swan IV wrote fellow executives, 

“FYI—Deloitte will be asking about whether (or why not) we mention the Bechtel consulting 

engagement. The initial thinking I believe is that we will not mention it. … Stay tuned.”  

165. Ronald Lindsay expressed in an email around this same time that SCANA’s 

executives were in “complete agreement that no disclosure should be made.” A few days later, 

SCANA’s outside counsel expressed that Jimmy Addison “didn’t want to volunteer anything 

                                                 
74 See Thad Moore, “During Nuclear Audit, Santee Cooper Executives Faced a Question: 
‘Disclose or Not?’ The Post and Courier (Aug. 27, 2018), 
https://www.postandcourier.com/business/during-nuclear-audit-santee-cooper-executives-faced-
a-question-disclose/article_ee13b992-a7de-11e8-87d7-2ba1c923965f.html. 
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about it” in an SEC filing.75   

166. SCANA officials encouraged Santee Cooper executives not to disclose the 

existence of the Bechtel audit. SCANA attorney Alvis Bynum wrote in an email to Defendants 

Byrne, Addison, and other SCANA executives, “[t]hey [Santee] are debating whether to 

mention the Bechtel study. I am not clear how you would feel or if Santee Cooper is even 

asking our opinion.”  

167. SCE&G and SCANA Senior Vice President Archie responded by email, telling 

SCANA’s team he would speak with Michael Crosby and emphasize the “problem that 

[disclosure] creates for us.”76  

168. On September 10, 2015, based upon the false and misleading statements made by 

SCANA in its May 26, 2015 application for the approval of revised rates and advance charges, 

and the RICO Defendants’ withholding of  material information, set forth above, PSC issued 

Order No. 2015-661 approving SCANA’s petition to update and revise the project costs and 

schedule. PSC approved an increase of the base project cost of $698.2 million (over 2007 

dollars), and an extension of the commercial service deadline of Unit 2 to June 19, 2019 and 

Unit 3 to June 16, 2020. Though SCANA reduced its return on investment from 11% to 10.5%, 

this return on investment remained well above the industry average. 

H. 2015–2016: RICO Defendants Concealed and Sought to Suppress Bechtel’s Dire 
Assessment of the Project and Forecast of Schedule Delays, While Continuing to 
Obtain Rate Increases and Investment in the Project. 

 
169. Santee Cooper executives were the first to learn the results of Bechtel’s 

assessment of the Project. On October 14, 2015, Defendant Crosby forwarded to Defendant 
                                                 
75 https://www.postandcourier.com/business/scana-decided-not-to-disclose-critical-review-of-
sc-nuclear/article_41f8e652-cd84-11e8-b232-0b0f1c3de3a4.html. 
76 https://www.postandcourier.com/business/scana-decided-not-to-disclose-critical-review-of-
sc-nuclear/article_41f8e652-cd84-11e8-b232-0b0f1c3de3a4.html. 
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Carter an October 13 email sent to Crosby from Carl Rau of Bechtel. Crosby wrote, “Carl has 

provided (you/me) preliminary bullet notes from the Assessment (see below) …SCE&G has not 

seen this yet.  I do not see any real surprises … the Bechtel projection on commercial operation 

dates is sobering.” (Emphasis added.) Rau referred to the content of his October 13 email to 

Crosby as a “Preliminary Assessment, which will form the basis of our presentation to the 

execs.” Among many pertinent findings, Bechtel noted: 

a. The “Scope of the Assessment” was to “[e]valuate the status of the project to assess 
the Consortium’s ability to complete the project on the forecasted schedule…Focus 
was not on cost.” 
 

b. “The project management approach used by the Consortium does not provide 
appropriate visibility and accuracy on project progress and performance. There is a 
lack of accountability in various departments in both the Owner’s and Consortium’s 
organizations… The current hands-off approach taken by the Owners toward 
management of the Consortium does not allow for real-time, appropriate cost and 
schedule mitigation. The WEC-CB&I relationship is extremely poor caused to a 
large extent by commercial issues. The overall morale on the project is low.” 
 

c. Bechtel projected that the commercial operation date of Unit 2 would be extended 
“18-26 months beyond the current June 2019 commercial operation date,” and the 
commercial operation date of Unit 3 would be extended “24-32 months beyond the 
current June 2020 commercial operation date,” with a probability of “50-75%.” 
(Emphasis added.) 
 

d. “The Consortium’s forecasts for schedule durations, productivity, forecasted 
manpower peaks, and percent complete are unrealistic.” 
 

e. “The Owners do not have an appropriate project controls team to assess/validate 
Consortium reported progress and performance.” 
 

f. “Construction productivity is poor.”77 
 

Many of Bechtel’s findings regarding productivity were consistent with the October 2014 

                                                 
77 Docket 2017-370-E, ID #278525, ORS Exhibit GCJ 2.36 at 2–3, available at 
https://dms.psc.sc.gov/Attachments/Matter/0c13a2d3-b4ce-43c0-88ab-ae9d6ad4750d. 
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findings of SCANA’s own internal review team. 

170. Bechtel presented its initial findings to Santee Cooper and SCANA executives at 

SCANA headquarters on October 22, 2015 (“the Bechtel initial assessment”).  These findings 

were consistent with and a restatement of its initial assessment communicated to Crosby. 

Bechtel’s presentation included numerous recommendations, such as to develop an “Owner’s 

Project Management Organization”—which resulted from its determination that the Owners 

failed to fulfill their oversight and accountability function. Other notable findings included: 

a. “Based on our assessment, the current schedule is at risk.” 
 

b. “The Project needs to experience some successes, no matter how small.” 
 

c. “There is a lack of accountability in various Owner and Consortium departments.” 
 

d. “The approach taken by the Owners does not allow for real-time, appropriate cost 
and schedule mitigation.” 
 

e. “The Consortium does not appear to be commercially motivated to meet Owner 
goals.” 
 

f. “Engineering staffing remains extremely high . . . for the reported percent complete 
of the design; however, it appears that the staffing is needed to complete the design.” 
 

g. “The Consortium’s forecasts for schedule durations, productivity, forecasted 
manpower peaks, and percent complete do not have a firm basis.” 
 

h. “The Owners do not have an appropriate project controls team to assess/validate 
Consortium reported progress and performance.”  
 

(Emphases added).78 

171. The Bechtel initial assessment to Santee Cooper and SCANA executives 

estimated a commercial operation date of December 2020 to August 2021 for Unit 2 and June 

                                                 
78 Docket 2017-370-E, ID #278525, ORS Exhibit GCJ - 2.37 at 3, 9–31, available at 
https://dms.psc.sc.gov/Attachments/Matter/0c13a2d3-b4ce-43c0-88ab-ae9d6ad4750d. 
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2022 to June 2023 for Unit 3. The assessment added years to the already delayed dates for 

substantial completion, and were based on generous assumptions, including that “[a]ll modules 

and material will be available to support the assessed construction dates,” “[n]o construction 

equipment limitations,” and “[d]esign and work packages are available to support construction 

need dates.”79 According to Bechtel, “[i]ncreasing schedule confidence to 75% increases the 

schedule duration by 8 months” beyond the August 2021 date for Unit 2 and June 2022/2023 

date for Unit 3.80 (Emphasis added.)  

172. Bechtel concluded that “the V.C. Summer Units 2 and 3 project suffers from 

various fundamental EPC and major project management issues that must be resolved for 

project success.”81 

173. On October 27, 2015, five days after Bechtel delivered its initial assessment, 

SCANA, on behalf of itself and Santee Cooper, signed an Agreement with Westinghouse that 

significantly revised the EPC Contract for the Project.82 The revision extended the Unit 2 

completion date to August 31, 2019 and the Unit 3 completion date to August 31, 2020.83 CB&I 

withdrew from the Consortium and its interest was transferred to Westinghouse.84 Fluor 

Corporation was added as a construction subcontractor reporting directly to Westinghouse.85 

The Amendment also established a Dispute Resolution Board (“DRB”) to resolve issues with 

                                                 
79 Id. at 24. 
80 Id. 
81 Id. 
82Agreement (“October 2015 EPC Amendment”), Oct. 27, 2015, available at 
https://www.sec.gov/Archives/edgar/data/91882/000075473715000076/a20150930-
exhibit1005.htm. 
83 Id. at 3. 
84 Id. at 1. 
85 Id. 
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milestone payments.86 

174. According to the sworn testimony of Westinghouse representative Joni Faliscino, 

the October 2015 contract amendment increased the contract price by approximately $300 

million, with an option to convert target pricing to a fixed price. The amendment also included 

payments of $100 million per month for five months to Westinghouse, until a revised milestone 

payment schedule was obtained.87 These payments frontloaded cost that might otherwise have 

been avoided by the RICO Defendants.  

175. With regard to the October, 2015 amendment, Gary Jones testified before the 

PSC,  “ it seems likely that negotiations resulting in this revised contract must have been on-going 

for some time, although ORS was not advised that these negotiations were underway. Such a 

massive change would have warranted reconsideration of SCE&G’s petition and SCE&G’s failure 

to inform the PSC of the potential agreement that would affect the pending petition indicates further 

that SCE&G valued the increased revenue from revised rates over candor to the PSC.”88   

176. Following execution of the EPC Amendment, the Owners made an additional 

$100 million payment to Westinghouse beyond the five agreed-upon payments.  

177. At no time during the remaining months of the project did the RICO Defendants 

disclose the outcome of the Bechtel initial assessment even after ORS questioned SCANA 

about whether a Bechtel report existed. SCANA told Gary Jones at the October 27-28, 2015 

regular monthly construction meeting that “Bechtel’s scope and findings were unknown to those 

present, that the assessment had been performed under the direction of upper level executives 

and would not be available to those present or ORS and that no written report existed.”  
                                                 
86 Id. at 3–6 and Ex. E. 
87 PSC Docket 2017-305-E, Exhibit 7. 
88 Docket 2017-370-E, ID #278508, Direct Testimony of Gary C. Jones, P.E., Sept. 24, 2018, at 
17, available at  https://dms.psc.sc.gov/Attachments/Matter/3e6b1499-a97f-4fc8-aca4-
874b2b7bd314. 
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178. In subsequent conversations, SCANA falsely told Jones that “nothing new was 

found by Bechtel during their assessment and that [Jones] was already aware of all the issues 

which they had identified.” 

179. On November 9, 2015, Bechtel issued its draft report, which incorporated and 

expanded upon the conclusions and recommendations provided in its October 13 email from 

Rau and its October 22 presentation to SCANA/Santee Cooper executives (“Bechtel Report”). 

180. On November 12, 2015, Bechtel delivered its draft report to George Wenick, an 

attorney who represented SCANA and Santee Cooper. Attorney George Wenick, who 

represented both Santee Cooper and SCE&G, relayed to Bechtel that the language in the draft 

report criticizing project management, and predicting substantial delays to the completion 

deadlines, should be redacted or omitted from the report. (August 2021 for Unit 2, June 

2022/June 2023 for Unit 3.)89 

181. Despite its knowledge of the Bechtel report, and the historical performance 

problems plaguing the Project, Defendant Santee Cooper nevertheless knowingly allowed 

SCANA to submit misleading and inaccurate requests for annual rate and advance charge 

increases to the PSC. For 18 months after they received the Bechtel Report, SCANA and Santee 

Cooper continued to spend an estimated $120 million a month on a project that was falling 

further behind schedule and further over budget, most or all of which Defendants sought to pass 

onto South Carolina ratepayers. See https://www.thestate.com/opinion/opn-columns-

blogs/cindi-ross-scoppe/article175448686.html.  

                                                 
89 Docket 2017-370-E, ID #278511, ORS Exhibit GCJ - 2.9 at 4, available at 
https://dms.psc.sc.gov/Attachments/Matter/e3261799-6763-4ddb-89dd-3dcbad1daf9f; Docket 
2017-370-E, ID #278566, ORS Exhibit GCJ – 9 at 1, available at 
https://dms.psc.sc.gov/Attachments/Matter/5f81e629-e6a3-482a-92dd-0e1349521250; ID 
#278540, ORS Exhibit GCJ – 2.42 at 1, available at 
https://dms.psc.sc.gov/Attachments/Matter/e99d055d-b3af-4ebe-bd80-e677cb4da697. 
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182. Defendant Santee Cooper based its bond issuances on the PSC’s determinations 

that the Project could continue.  

183. In November 2015, Defendant Lindsay, Santee Cooper’s General Counsel, and 

others traveled from South Carolina to Atlanta to meet with attorney Wenick for a review of the 

Bechtel Report.90 The participants in this meeting agreed that the commercial operation dates 

projected by Bechtel and the Project construction schedule should be redacted from the report. 

184. In subsequent email correspondence, the RICO Defendants, other SCANA and 

Santee Cooper executives, along with outside counsel Wenick, conspired to keep the report 

from the public under the auspice of the attorney-client privilege. 

185. In withholding the Bechtel Report from the public, the RICO Defendants 

intended both to continue passing along increased costs to the Class, and to shield the project 

from regulatory and public scrutiny. 

186. In December 2015, Ty Troutman, a Bechtel employee, expressed that the 

proposed redactions “defeat the purpose of the assessment and report.”91 Nonetheless, the RICO 

Defendants insisted that Bechtel remove the revised commercial operation dates from the report 

along with the discussion of the absent Project construction schedule.92  

187. Bechtel’s assessments of the Project schedule were included in a separate 

“Schedule Assessment Report,” which was not disclosed to the PSC, state and federal 

regulators, the Class or the public until August 2018.93 

                                                 
90 Ex. GCJ 2.51, Docket No. 2017-370-E, filed September 24, 2018.  
91 Docket 2017-370-E, ID #278540, ORS Exhibit GCJ – 2.42 at 1, available at 
https://dms.psc.sc.gov/Attachments/Matter/e99d055d-b3af-4ebe-bd80-e677cb4da697. 
92 See generally Docket 2017-370-E, ID #278540, ORS Exhibit GCJ – 2.46, available at  
https://dms.psc.sc.gov/Attachments/Matter/e99d055d-b3af-4ebe-bd80-e677cb4da697. 
93 See Docket 2017-370-E, ID #278508, Direct Testimony of Gary C. Jones, P.E., Sept. 24, 
2018, at 20, available at  https://dms.psc.sc.gov/Attachments/Matter/3e6b1499-a97f-4fc8-aca4-
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188. In January 2016, Carlette Walker, who by then had resigned as SCANA’s Vice 

President of Nuclear Finance Administration, left a lengthy voicemail for Santee Cooper 

executive Defendant Marion Cherry stating: 

a. “I just wanted to let you know that um I know the truth now and I don't want you 
and um Santee to get screwed anymore by um the executives of SCE&G and 
SCANA, um Kevin Marsh is not the guy that everybody thinks he is, um, he is a liar, 
and he's just like um Steve and Jeff and Jimmy and Marty Phalen they’re all of the 
same cloth. They all think they are the um smartest guys in the room but they’re on 
the frigging take.” 

 
b. “[N]obody knows this but I went to a lawyer yesterday and they have broken every 

frigging law that you can break, I could shut SCANA down today if I wanted to.” 
 
c. “[B]ut you know Michael and um Lonnie and you need to push back and don't let 

them continue to mismanage that project, just don't let them, don't sign anything, 
refuse to pay, don't pay SCANA, push back and just say no, we're not going to do it 
because they are mismanaging that project and it's at y’all's expense.” 

 
d. They're doing it because they want to make money and they're propping up earnings 

to be able to make their … bonuses and it's going to be at your expense so if y'all 
haven't signed that agreement on the purchase price, call whoever you need to call 
and tell them don't sign anything with that management team.”94 

 
(Emphases added.) 

189. Upon information and belief, Walker’s voicemail was shared with Defendant 

Carter and other Santee Cooper executives.  

190. Defendant Santee and the individual Santee Defendants did not publicly disclose 

Ms. Walker’s voicemail, nor did they investigate further into the contents of the voicemail 

regarding the purportedly criminal behavior of SCANA’s executives.  

191. In a 2018 deposition, Walker testified that Defendants Marsh, and Addison 

                                                                                                                                                            
874b2b7bd314. 
94Deposition of Carlette Walker, Exhibit 3, available at 
https://dms.psc.sc.gov/Attachments/Matter/37936bce-d479-46b3-a9ca-450c3fb3c35d. 

9:18-cv-00273-TLW     Date Filed 07/30/19    Entry Number 103     Page 47 of 87

E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2019 O

ct 08 1:30 P
M

 - B
E

R
K

E
LE

Y
 - C

O
M

M
O

N
 P

LE
A

S
 - C

A
S

E
#2019C

P
0802493



48 
 

“knowingly lied to the public about that fixed-price contract and lied about being able to 

complete that project on time.”95 She further testified that she approached Marsh with her 

concerns about the project in 2015. Marsh dismissively brushed her off, stating that he “didn’t 

want to hear what [Walker] had to say” and then retaliated against her by placing her on 

involuntary “special medical leave” for three months.96 

192. On February 5, 2016, the Final Bechtel Schedule Assessment Report and the 

Final Bechtel Report were issued. The final report was consistent with Bechtel’s preliminary 

assessment, but conspicuously omitted reference to the project schedule, and revised substantial 

completion dates. However, the report maintained more knowledgeable management than the 

SCANA team was required, and that the Owners needed to take a more hands on approach with 

the construction team for the Project to succeed.  

193. The Final Bechtel Report asserted that “[t]he number of issues identified during 

the current civil phase of the construction effort is significant.”97 

194. Upon information and belief, the RICO Defendants failed to implement 

Bechtel’s recommendation that someone other than the Owners was needed to oversee Project 

management. 

195. Moreover, following issuance of the report, current and former SCANA 

executives and board members unlawfully divested themselves of large portions of SCANA 

stock. These sales include, inter alia: 

a. Defendant Martin “Marty” Phalen, former SCANA senior vice president of 
administration, sold 42,023 shares of SCANA stock that he indirectly controlled 
on May 1, 2017 for $65.49 per share for a profit of approximately $2.7 million; 

                                                 
95 Deposition of Carlette Walker, Vol. 1, Apr. 24, 2018, at 117:25–118:3, available at 
https://dms.psc.sc.gov/Attachments/Matter/37936bce-d479-46b3-a9ca-450c3fb3c35d. 
96 Id. at 46:4–17. 
98 Deposition of George Wenick, at 250:6–7 
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b. Defendant Mark Cannon, former SCANA vice president and treasurer, sold 

8,000 shares of SCANA stock that he directly owned on February 29, 2016 for 
$65.11 per share for a profit of approximately $520,000; 
 

c. Defendant Russell “Rusty” Harris, president of SCE&G Gas Operations and 
SCANA senior vice president sold 2,500 shares that he indirectly controlled on 
February 26, 2016 for $65.26 per share for a profit of approximately $163,000; 
and, 
 

d. Defendant James Micali, a former member of SCANA’s board of directors, sold 
1,000 shares of SCANA stock that he owned for $66.10 on February 23, 2016 
for an approximate profit of $66,100. 

 
I. 2016–2017: RICO Defendants Fraudulently Conceal Findings of Bechtel 

Reports and Financial Condition of Westinghouse While Continuing to 
Obtain Rate Increases and Issue Bonds. 

 
196. Attorney Wenick testified in deposition that he received a “very clear direction” 

from Defendant Carter not to provide Carter with a final copy of the Bechtel Report.98 Upon 

information and belief, Defendant Carter’s instruction was a critical basis for the decision not to 

release the report publicly.  

197. The Bechtel Report and Bechtel Schedule Assessment Report were the product 

of a two-month review by fourteen highly qualified nuclear professionals with over 500 years of 

combined experience and over 300 years of EPC experience on more than 85 projects. Both the 

Report and Schedule Assessment were based on a rigorous methodology. The reports, and 

particularly how they criticized the project’s lack of schedule, and inability to truly assess 

substantial completion, would have guided regulatory entities in their monitoring and oversight 

of the Project and should have been material evidence in the rate cases involving the Project. 

However, the information contained in the Reports was never disclosed to the public.  

198. In February 2016, a “Bechtel Report Action Plan” was written by a Santee 

                                                 
98 Deposition of George Wenick, at 250:6–7 
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Cooper executive in response to directives from SCANA to prevent distribution of the report. 

The “Action Plan” including the following statements: 

a. “What mitigation effort is required to defend potential shareholder suit-Now that 
SCE&G is specifically aware of problems raised in report, failure to act may 
result in O&D liability.” 
 

b. “What bond disclosures are required- This same concern applies to Santee 
Cooper, disclosures should be similar.”99 
 

c. “We will continue to cooperate, within the law with SCE&G’s efforts to avoid 
disclosures on the condition that SCE&G will agree to use the document as a 
template for project administration changes to be jointly decided.” 
 

d. “First step, determine from Al Bynum [of SCANA] what ORS disclosures are 
contemplated, this will substantially drive all other disclosures.”100 
 

(Emphases added.) Following review of this action plan, the RICO Defendants decided not to 

disclose this report to the public. 

199. Between 2015 and 2016, and after issuance of the Bechtel report, Santee Cooper 

sold nearly $2.1 billion in bonds to banks, major financial institutions, and the public to fund the 

Project. The bonds issued to fund the Project (“the bond offerings”) included the following: 

a. 2015M1 bonds, totaling $36,136,600; 

b. 2015C bonds, totaling $270,170,000; 

c. 2015E bonds, totaling $300,000,000; 

d. 2016A refunding bonds, totaling $543,745,000; 

e. 2016M1 bonds, totaling $42,142,700; 

f. 2016B bonds, totaling $503,705,000; 

                                                 
99 No bond disclosures were made. 
100 Docket 2017-370-E, ID #278546, ORS Exhibit GCJ – 2.47, available at 
https://dms.psc.sc.gov/Attachments/Matter/b14b3fa5-6114-4c95-84dd-17e01d80a324. 

9:18-cv-00273-TLW     Date Filed 07/30/19    Entry Number 103     Page 50 of 87

E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2019 O

ct 08 1:30 P
M

 - B
E

R
K

E
LE

Y
 - C

O
M

M
O

N
 P

LE
A

S
 - C

A
S

E
#2019C

P
0802493



51 
 

g. 2016D taxable bonds, totaling $322,650,000; and, 

h. 2016C refunding bonds, totaling $52,400,000 

Santee Cooper executives, including Carter, did not disclose the existence of the Bechtel 

assessment or any of Bechtel’s findings or conclusions in any prospectuses or other documents 

disseminated in connection with the bond offerings.  

200. In addition, as Santee Cooper issued additional bonds related to the project, it 

intended that the obligation to repay the bondholders would be shifted onto its customers and 

was further aware that increased project costs for itself had a direct impact on SCANA’s project 

costs.  

201. On March 4, 2016,101 Defendant Marsh received a letter from Santee Cooper 

entitled “V.C. Summer – Units 2 & 3 Santee Cooper Recommendation.” The letter stated in part 

that “there is a window for the Owners to impose project changes designed to offset current 

critical path material delays and poor construction performance attributed to inadequate project 

integration and management, incomplete engineering, and rework associated with ongoing 

design alteration.”102  

202. The document also stated, “Over the past seven years, the Consortium’s inability 

to coordinate itself and complete engineering, procurement, and construction work …has come 

at a high cost to Owners. For each month of project delay, Santee Cooper estimates its share of 

project cost to be $35 million.”103 (Emphasis added).   

203. The document indicated that contractors were not being paid strictly in 

                                                 
101 Docket 2017-370-E, ID #278546, ORS Exhibit GCJ – 2.51 at 4, available at 
https://dms.psc.sc.gov/Attachments/Matter/b14b3fa5-6114-4c95-84dd-17e01d80a324. 
102 Docket 2017-370-E, ID #278546, ORS Exhibit GCJ – 2.49, available at 
https://dms.psc.sc.gov/Attachments/Matter/b14b3fa5-6114-4c95-84dd-17e01d80a324. 
103 Docket 2017-370-E, ID #278546, ORS Exhibit GCJ – 2.49, available at 
https://dms.psc.sc.gov/Attachments/Matter/b14b3fa5-6114-4c95-84dd-17e01d80a324. 
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accordance with the milestone payment schedule, sometimes in advance of achieving a 

milestone.104 

204. Following this letter, and despite SCANA’s awareness of the cost to Santee 

Customers, the Owners’ management of the Project did not materially change. In addition, 

Defendant Carter did not disclose these concerns or knowledge regarding project management 

to the Class or to the public. 

  
205. On May 26, 2016, the Owners jointly elected to enter into a fixed-price contract 

with Westinghouse and filed documents with the PSC105 to update the Project’s capital cost and 

schedule. The filing was submitted electronically, and ORS was served with a copy via first-

class mail. In that filing, SCANA represented that the Project would enter commercial operation 

on August 31, 2019 (Unit 2) and August 31, 2020 (Unit 3). By this time, Bechtel’s assessment 

had already demonstrated these completion dates could not be achieved.  

206. Despite having received the Bechtel Report months earlier, SCANA informed 

PSC that overall progress was continuing, and that cash flow forecasts provided by 

Westinghouse indicated that it should be able to complete constructing the Nuclear Reactor 

Project for $126 million less than the capital cost approved in Order No. 2015-661.106 

207. At the same time, beginning in or around June, 2016, emails between and among 

the RICO Defendants indicated awareness of the possibility of a Westinghouse bankruptcy.  

208. Despite this exchange, the RICO Defendants publicly continued to express that 

they were unaware of any financial difficulties Westinghouse might be facing. For example, in 

an email from ORS Executive Director Dukes Scott to his staff on June 22, 2016, he states, 

                                                 
104 Id. 
105 Docket No. 2016-223-E. 
106 Id. at p. 6. 
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“[SCE&G] denies any knowledge of Westinghouse cash flow issues.” 

209. On June 27, 2016, pursuant to S.C. Code Ann. § 58-33-280, SCANA submitted 

its ninth request for the approval of revised rates and advance charges.107 The proposed average 

increase to the Residential class was 3.10%; to the Small General Service class was 2.99%; to 

the Medium General Service class was 3.25%, and to the Large General Service class was 

2.96%.108SCANA did not provide any information about the Bechtel report in this 

application.109 

210.  In November of 2016, Defendant Carter emailed a timeline to Defendant Marsh, 

which stated that during July and August 2016, a newly established “Construction Oversight 

Review Board” (CORB), an internal management group belatedly established to improve 

Project execution, performed “a high-level review of the project schedule, construction, 

construction to startup turnover planning, engineering, startup, project management, 

procurement, document control, vendor supplied equipment, and component testing.”110 Several 

conclusions were reached at an August 18 executive level exit meeting, which according to 

Defendant Carter’s timeline included: 

• “Schedule has too many activities . . . 
 

• Subcontracts are not in schedule 
 

• Engineering is impeding construction 
 

• Engineering not in schedule -being handled by lists 
 

                                                 
107 Docket No. 2016-224-E. 
108 Id. at 6. 
109 Id. at p. 6. 
110 Docket 2017-370-E, ID #278546, ORS Exhibit GCJ - 2.51 at 6, available at 
https://dms.psc.sc.gov/Attachments/Matter/b14b3fa5-6114-4c95-84dd-17e01d80a324. 
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• Project Management – must get aggressive to hold EPC accountable. Team will 
not make it without some help.”111  

 
(Emphasis added). The timeline concluded: 

SCANA’s project management team has many areas of strength (nuclear safety 
culture, operations, NRC management) but does not have the comprehensive 
skills and depth of experience necessary in engineering, scheduling, project 
controls and construction to manage a large new build project laced with 
complexities. Those complexities being (1) a first of a kind nuclear technology (2) 
being deployed by an over-extended equipment manufacturer (Westinghouse), (3) 
backed by an incompetent engineering firm responsible for project integration 
(Stone & Webster now WECTEC), and (4) a Contractor that has been 
disingenuous on multiple issues. The Project would be greatly benefitted by 
infusing the current project management team with a framework of qualified EPC 
managers charged with working collaboratively with the Owner and Consortium 
to identify areas for improvement, suggest proven solutions, and to provide an 
independent perspective on actual progress—the effort aimed at increasing the 
accountability of the Consortium and the success of the project. After three years 
of project delays, and now another five months of Unit 2 delay realized in 2016—
there should be no shame in reaching out for qualified assistance.112 

 
Despite these conclusions, the RICO Defendants did not change the management of the Project.  

211. Instead, SCANA and Santee continued to publicly proclaim substantial progress on the project. 

For example, in an August 31, 2016 press release, SCANA and Santee touted the placement of the reactor vessel of 

Unit 2. Defendant Marsh stated, “Successful placement of the Unit 2 reactor vessel is a very significant milestone 

on our path to completing the construction of the two new nuclear units. . . “This accomplishment is representative 

of the collaboration among many people who are working hard every day to provide a clean and reliable energy 

future for South Carolina." Carter is quoted in the release: “The Westinghouse-Fluor team has hit several important 

milestones this summer, and I congratulate them for the good progress they are achieving. When these units come 

online, the customers of Santee Cooper and SCE&G will enjoy clean, non-emitting and reliable electricity for 

decades to come.” (Emphases added). 

212. On September 16, 2016, the CORB issued its first report, which came to many of 

the same conclusions found in the Bechtel Report. Among other observations, the CORB report 

                                                 
111 Id. 
112 Id. at 7. 
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highlighted the significant risks and impediments to completing the Nuclear Project on time. 

For example, the CORB noted that “the Unit 2 & Unit 3 project schedules include significant 

risks to achieve substantial completion” and “project schedule uncertainty is impacting the 

efficient assignment of oversight resources.” The CORB report also noted that the schedule 

being used by SCANA did not even include “all work to complete the project that should be in 

the schedule,” meaning that additional time would have to be added to account for the work 

identified by the CORB report, including “subcontractor tasks,” “engineering punch-lists,” “test 

progress,” and “licensing inspections, tests, analyses, and acceptance criteria.”113 

213. Moreover, the CORB report concluded that “[t]he current schedule for Unit 2 has 

slipped 5 months in a 6-month period.” This meant that the Nuclear Project was not progressing 

at all, and, for every month that passed, the Nuclear Project schedule lost an additional 

month.114  

214. By August 2016, according to the CORB report, even SCANA’s own internal 

schedule, had moved Unit 2’s completion date from August 2019 into 2020, a fact never 

disclosed to the public. Indeed, at this time Defendants insisted that Unit 2 would be completed 

by August 31, 2019.115 

215. Yet the RICO Defendants continued to make false and misleading 

representations to the public and regulators regarding the Project’s progress and projected 

completion. For example, five days after issuance of the first CORB report, Defendant Carter 

and various SCANA executives appeared at “V.C. Summer Media Day” held at the Project site 

in Jenkinsville, SC to highlight the putative progress of the project. At this event, Carter stated:  

                                                 
113 Docket 2017-370-E, ID #278522, ORS Exhibit GCJ – 2.61, available at 
https://dms.psc.sc.gov/Attachments/Matter/99d54a6d-f790-4ea0-88d0-840a5bd843a8. 
114 Norman v. SCANA Corp., 3:17CV2616, Dkt, Doc. No. 72, ⁋⁋  167-170. 
115 Id. 
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I’ve had the good fortune of being associated with this project since 1983 and I 
can say this therefore with some authority that we are all very fortunate as South 
Carolinians to have a very professional team in the SCEG employees that both 
operate the existing facility and that are constructing these new facilities on our 
behalf so that we do have what is very safe clean and reliable nuclear energy. And 
as you have already heard, we’ve covered a number of very important milestones 
this summer with Units 2 and 3 and we are glad of course to have those behind us 
but I don’t believe we can overstate the importance that these two units have for 
our state.….”116 

 
(Emphases added). 
 

216. On October 26, 2016, based upon the false and misleading statements made in 

SCANA’s June 27, 2016 application for the approval of revised rates, PSC issued an Order 

granting SCANA’s Request for Approval of Revised Rates.  

217. In its 2016 Request for a Schedule Modification before the PSC, SCANA 

petitioned to 117 revise the substantial completion date of Unit 2 to August 31, 2019 and Unit 3 

to August 31, 2020—substantially sooner than the dates estimated by Westinghouse, Santee 

Cooper, and Bechtel, and to raise rates to increase the base project cost by approximately $831 

million. PSC Docket 2016-223-E. 

218. Based on the RICO Defendants’ misrepresentations and material omissions, set 

forth above, the PSC approved this schedule change and rate increase by Order No. 2016-794, 

dated November 28, 2016.  

219. On October 28, 2016, Alvis Bynum of SCANA sent an email to Santee Cooper’s 

General Counsel, stating, “Kevin [Marsh] is under the impression that you agreed not to 

disclose [the Bechtel report.] The report is still a draft.” Bynum made this statement despite his 

knowledge that the final version of the report had been issued in February 2016. Santee 
                                                 
116Carter’s comments were recorded, broadcasted, and published to YouTube at 
https://www.youtube.com/watch?v=RVs94EUz-Ac. 
117 Docket No. 2016-223-E. 
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Cooper’s General Counsel replied via email on October 28, 2016, “Al, we agreed that we would 

attempt to avoid disclosure and successfully did so. That was before Central learned of the 

report through the PSC intervention process.” 

220. In a November 28, 2016 email between Defendants Carter and Marsh, Carter 

stated, among other things: 

a. Our separate, collective and independent analysis suggests that the fixed price 
option offered by WEC is likely significantly less than the cost WEC will 
incur to complete the Project. This is the very reason that we selected the 
fixed price. Regrettably, we must anticipate WEC having financial difficulty 
completing the Project, particularly in a timely manner. 

 
b. Release of the Bechtel Report to the Cooperatives—We are backed into a 

corner on this. Our largest customer, having learned of it through intervention 
in SCE&G's fixed price petition, demands a copy of the report. Our requests 
to your legal team to put some parameters around the disclosure has been met 
with the response that we should not release it. Not releasing this information 
will likely bring formal requests that will be an untenable position for both our 
companies.118 

 
(Emphases added). 

 
221. On February 13, 2017, Defendant Carter sent an inter-office memo to the Santee 

Cooper Board in preparation for an upcoming board meeting. The memo states in part, “[a]s we 

approach the joint Board meeting, please allow me to share a few thoughts. First, as background 

for the meeting, the following facts are pertinent: 

a. Money paid to WEC thus far (100%): $6.6 billion. 
 
b. Remaining funds to be paid under $6.082 billion fixed price option (100%): $4.2 

billion. 
 

c. Current contract completion dates: Unit Two—August 31, 2019 Unit Three—

                                                 
118 Docket 2017-370-E, ID #278511, ORS Exhibit GCJ - 2.9 at 1–2, available at 
https://dms.psc.sc.gov/Attachments/Matter/e3261799-6763-4ddb-89dd-3dcbad1daf9f. 
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August 31, 2020. 
 
d. PTC [production tax credit] deadline date under current law: December 31, 

2020.  
 

 e. WEC estimated schedule variance prior to Toshiba announcement: Unit Two—
163 days (February 10, 2020) Unit Three—26 days ahead (August 5, 2020). 
Owners deem these figures unreliable. 

 
 f. Current work productivity factor average for last 3 months: .7% monthly 

Project completion for Oct-Dec of 2016, currently taking 3 hours of activity 
to complete 1 hour of work. 

 
 g. Owners’ completion calculation using above productivity factor: 69.1% of 

Project remains to be completed. Project construction progress must 
increase to 2.3% per month to meet current contract completion dates.”119 

 
(Emphases in original). 
 

222. Yet despite these pertinent facts reported internally to the Santee Cooper Board, 

Defendant Carter failed to inform the public of the strong likelihood construction would not be 

complete by the deadline to receive production tax credits; nor was the public informed of the 

dire nature of Westinghouse’s monetary issues.  

J. Knowledge of SCANA and Santee Cooper and the Demise of the Nuclear Project 

223. As early as 2010, Santee Cooper was in active negotiations to relieve itself of 

over 50% of its ownership interest in the Nuclear Project.  

224. As early as 2011, SCANA and Santee Cooper knew the Project was suffering 

from fabrication delays, a delay in issuance of the COLA, and prospective costs associated with 

design deficiencies. These issues would result in a 2012 request for a schedule modification, at 

an added cost of $250 million.  

                                                 
119 Docket 2017-370-E, ID #278611, ORS Exhibit GCJ - 2.71 at 1, available at 
https://dms.psc.sc.gov/Attachments/Matter/1f42e296-df97-45cc-8629-af4546b26335. 
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225. On a June 3, 2013 investor call, SCANA revealed to investors that there had 

been delays and problems with the ability of contractor Chicago Bridge & Iron Company to 

ship certain submodules to the V.C. Summer Site, and problems with the V.C. Summer Site’s 

ability to receive them. As a result, SCANA said, a “new schedule” had been developed that 

pushed the likely in-service date for Unit 2 back from its original estimate of 2016 to as late as 

2018. Further, SCANA disclosed that, as a result of these problems, costs on the Project would 

increase by $200 million. 

226. Meanwhile, according to internal Santee Cooper documents, in 2014, Santee 

Cooper was privately raising concerns about SCANA’s ability to manage the Nuclear Reactor 

Project, and pressuring SCANA to hire an independent construction manager.  

227. The design and construction issues were therefore known to the RICO 

Defendants in advance of applications to the PSC for funding through the BLRA, and in 

advance of approval by the Santee Cooper board of increased rates associated with the Project. 

228. Yet, with knowledge that the Nuclear Reactor Project was plagued with design 

and construction issues from inception, the RICO Defendants repeatedly and falsely assured the 

public that the project was being constructed according to schedule, and on budget. The RICO 

Defendants made these misrepresentations through quarterly reports, annual Integrated 

Resource Plans, status updates to ORS, webpages dedicated to nuclear project status updates, 

press events, press releases, and monthly bill inserts to customers, among other sources.   

229. On or about February 14, 2014, SCANA revised the completion schedule to 

December 15, 2017 for Unit 2, and December 15, 2018 Unit 3. 

230. In October 2014, SCANA announced a likely year-long construction delay that 

could add an estimated $660 million to SCANA’s portion of the construction budget, with a 
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commensurate burden added onto Santee Cooper. The expected delay was allegedly caused by 

continued difficulties Consortium members and their contractors were having fabricating the 

multi-ton modules that were to make up the structure of the nuclear plant.  

231. From 2008 until 2017 SCANA and Santee Cooper continued to bill customers 

financing costs of the Nuclear Reactor Project, despite knowledge that the Project was unlikely 

to ever be completed.  

232. Throughout this timeframe, from 2008 until 2017, the actions of the RICO 

Defendants depended on the continued collaboration of the two entities, without which the 

project would have collapsed years before abandonment.  

233. Throughout the project the SCANA Defendants knew that every delay, 

postponement and increased cost shifted to SCE&G Customers would require a 

contemporaneous increase in the costs incurred by Santee Customers.  

234. On July 31, 2017, SCANA issued a press release announcing that it would 

abandon the Nuclear Reactor Project. SCANA cited myriad reasons for its decision, including 

Santee Cooper’s decision to suspend construction of the project.  

235. On the same day, Santee Cooper also issued a press release confirming that it too 

was abandoning the Nuclear Reactor Project for reasons substantially similar to the ones 

advanced by SCANA. 

236. Notably, SCANA acknowledged that completion of the project would be 

“prohibitively expensive” and “would materially exceed prior Westinghouse estimates.” The 

Company further admitted that the project could not be completed prior to the January 1, 2021 

deadline to receive up to $2 billion in production tax credits. 

237. As set forth above, the July 31, 2017 admissions of the RICO Defendants were 
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all material facts known to the Defendants for years prior to the date of abandonment. 

238. Upon information and belief, as of August 2017, after nearly a decade of work, 

the Nuclear Reactor Project was only one-third complete. Estimates calculated that the total cost 

of the reactors, if completed, would exceed $23 billion. 

239. During the course of the project, SCANA rewarded its executives with 

substantial bonuses and salary increases for work directly attributed to the Nuclear Reactor 

Project. According to SCANA’s SEC filings: 

a. Defendant Kevin Marsh, SCANA’s Chief Executive Officer and Chairman of the 
Board, received a bonus of $3.3 million in 2016 in part for “oversight and 
support” of the Nuclear Reactor Project construction activities; 
 
 

b. Defendant Jimmy Addison, SCANA’s Chief Financial Officer, received a bonus 
of $620,000 in 2016 in part for efforts to secure financing relating to the Nuclear 
Reactor Project; 
 
 

c. Defendant Stephen Byrne, SCANA’s Chief Operating Officer, received a bonus 
of $620,000 in 2016 in part for his continuing oversight of various aspects the 
Nuclear Reactor Project construction activities; 
 
 

d. Lesser bonuses were awarded to other SCANA employees which were, at least 
in part, related to construction of the Nuclear Reactor Project; 
 
 

e. In 2014, SCANA’s top executives, including the Individual SCANA Defendants   
received “performance-based” bonuses equal to approximately 20% of their base 
pay for alleged “operational excellence” relating, at least in part, to the Nuclear 
Reactor Project;  

 
f. Defendant Stephen Byrne received a bonus in 2012 for $184,750 for his 

supposed “efforts and achievements” associated with the Nuclear Reactor 
Project; 
 

g. Overall, the pay of SCANA’s top executives increased by almost $6 million 
during the project; and 
 

h. Since 2007, SCANA has paid its executives and employees about $25 million in 
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“performance based” and discretionary bonuses related in whole or in part to the 
Nuclear Reactor Project. 

 
240. SCANA paid these bonuses with full knowledge of the mounting problems with 

the Project, and supported these bonuses through fraudulently inflated costs shifted to SCE&G 

and Santee Cooper customers. 

241. Westinghouse filed bankruptcy on or about March 27, 2017 in the U.S. 

Bankruptcy Court for the Southern District of New York. 

242. On or about July 21, 2017, Toshiba, the parent company of Westinghouse, 

announced it had reached a settlement with SCANA and Santee Cooper for $2.2 billion dollars 

for costs associated with Westinghouse’s failure to perform. This amount was reached despite 

the fact that the actual project costs were more than three times that amount. None of the funds 

received via the Toshiba settlement have ever been returned to customers. 

243. On September 27, 2017, SCANA and Santee Cooper sold their settlement with 

Toshiba to Citibank for an immediate cash payment of approximately $1.84 billion. 

244. On September 26, 2017, the South Carolina Law Enforcement Division 

(“SLED”) opened a criminal investigation against SCANA for possible criminal fraud related to 

the nuclear program. 

245. In his September 24, 2018 pre-filed testimony, Gary Jones concluded: “there is 

no doubt that SCE&G intentionally concealed, omitted, misrepresented and failed to disclose 

material facts in its filings with the PSC and correspondence and interaction with ORS and that 

SCE&G failed to exercise proper oversight of their contractor to assure prudent management 

and oversight as required by the Act.”120 

                                                 
120  2017-370-E, Testimony of Gary C. Jones, September 24, 2018, 
https://dms.psc.sc.gov/Attachments/Matter/3e6b1499-a97f-4fc8-aca4-874b2b7bd314 
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246. Jones further testified that “the Company’s major failure, and the one that should 

void their attempt to recover all the abandoned cost of the Units, is the intentional and material 

misrepresentations, omissions and deception SCE&G perpetrated on the PSC, ORS and 

SCE&G customers.”121  

247. Pursuant to agreements by and between SCANA and Santee Cooper, every 

action undertaken by SCANA was taken on behalf of itself and as the agent of Santee Cooper. 

248. Moreover, SCANA and SCE&G understood that every action taken with regard 

to the Nuclear Reactor Project would financially impact the Class. 

249. In October 2017, SCANA received a subpoena from the SEC related to the 

Project. SCANA is presently the target of a federal grand jury investigation and a state criminal 

probe, both concerning the Project. Santee Cooper is also the target of an SEC investigation 

concerned with its conduct respecting the Project. 

250. In the wake of the Project’s failure, Defendants Carter and Marsh resigned. At 

the time of his departure, Defendant Carter’s annual salary was $540,929. He is anticipated to 

receive $1 million in his first year of retirement, $800,000 for the following 20 years, and 

$345,000 annually for the rest of his life.  

251. Upon information and belief, SCANA has raised the rates of SCANA Customer 

Class members nine times to fund the Nuclear Reactor Project.122 These advanced charges were 

solely attributable to nuclear construction and were levied regardless of a customer’s electricity 

usage.  

252. At the height of the project, approximately 18% of  the power bill  for the 

average SCANA customer went toward the Nuclear Reactor Project, and the SCANA Customer 

                                                 
121 Id. at 32. 
122 Id. at Ex. A, p. 3. 
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Class Members contributed over $2 billion towards the Project. In addition, customers, 

including Santee Customers,  will continue to pay costs associated with the project for decades 

to come. 

253. Santee Cooper has raised its rates five times for costs associated with the Nuclear 

Reactor Project. Santee Cooper customers have paid 8% of their bills toward the Nuclear 

Reactor Project and have contributed over $530 million thus far. In 2017, Santee Cooper 

reduced the rate paid by its customers toward the Nuclear Reactor project to 4.5%. However, 

Santee Cooper maintains that its customers are obligated to continue to pay for the costs of the 

failed Project on a monthly basis, for decades into the future.123 

254. Were it not for the concerted actions of the Defendants in their capacity as 

Owners, the Nuclear Reactor Project costs could not have been assessed against customers of 

Defendants SCANA and Santee. 

255. On January 14, 2019 the PSC unanimously adopted a motion to “make a clear and 

unequivocal finding [that] the Company[SCE&G] acted imprudently by not disclosing material, 

and even potentially decisive, information to ORS and the Commission. Due to the lack of 

transparency - the lack of forthrightness - with regard to reports and studies available to the 

Company, this Commission was effectively denied the opportunity to fully consider the 

prudency of continuing to expend resources on the project with all information available at the 

time.” The motion continued: “[u]nder any definition of the term prudence, the Company was 

imprudent in its actions in this case with regard to costs incurred after March 12, 2015” and, 

“[w]e agree with ORS that it is essential to restore public trust for this Commission to 

acknowledge that the regulatory compact between the utility and the regulators was broken by 

                                                 
123 https://www.thestate.com/news/politics-government/article210782644.html. 
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SCE&G.” 124 

256. Though not monitored by the PSC, Defendants Santee Cooper and the individual 

Santee Defendants took the same active steps toward concealment of project conditions, and 

assessments, all while repeatedly passing costs on to Santee customers, with knowledge that 

SCANA was doing the same with its own customers. 

COUNT I 

Violation of the Civil RICO Statute (18 U.S.C. § 1961 et seq.) 
(Against All Defendants) 

 
257. Plaintiffs repeat and re-allege the allegations set forth above in the preceding 

paragraphs as though fully set forth herein. 

258. Defendants SCANA, SCE&G, Santee Cooper, the Individual SCANA 

Defendants, and the Individual Santee Cooper Defendants (“the RICO Defendants”) are 

“persons” within the meaning of 18 U.S.C.A. § 1961(3). 

The RICO Enterprise 

259. At all times relevant to this action, the Nuclear Reactor Project constituted an 

association-in-fact enterprise, including the RICO Defendants, (hereinafter “the Enterprise,” 

the Racketeering Enterprise” or “the Nuclear Reactor Project Enterprise”) within the meaning 

of 18 U.S.C.A. § 1961(4), and said enterprise engaged in activities which have an impact on 

interstate commerce. 

260. At all times relevant to this action, the RICO Defendants were associated with 

the Nuclear Reactor Project Enterprise and, at the same time, were engaged in other activities 

which were separate and distinct from the Enterprise. The RICO Defendants, as members of 

                                                 
124 Public Service Commission of South Carolina Commission Directive, dated January 14, 
2019, Docket Nos. 2017-207-E, 2017-305- E, and 2017-370-E.  
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this Enterprise, functioned as a continuing unit, and communicated between and among 

themselves on a continuous basis starting in approximately May of 2008, when, as previously 

alleged in paragraph 65, supra, SCE&G, on behalf of itself and Santee Cooper, signed the EPC 

Contract with Westinghouse and Stone & Webster, Inc. to act as prime contractors for the 

Project, known as “the Consortium.”  

261. Each and every action undertaken by the RICO Defendants in furtherance of the 

Enterprise was performed with the intention of taking property from the Class to which the 

RICO Defendants would not otherwise have had access. 

262. In furtherance of the Nuclear Reactor Project Enterprise, and to gain funds to 

which the RICO Defendants were not otherwise entitled, the RICO Defendants engaged in two 

or more acts of racketeering including but not limited to: 

a. The cost estimates for the Nuclear Reactor Project made by the RICO 
Defendants on numerous separate occasions were intentionally false and 
misleading; 
 

b. the time estimates for the completion of the Nuclear Reactor Project made by the 
RICO Defendants on numerous separate occasions were intentionally false and 
misleading; 

 
c. the RICO Defendants falsely stated that they were not aware of Westinghouse’s 

inability to complete the Nuclear Reactor Project, when in truth and in fact, they 
were well aware of Westinghouse’s glaring deficiencies and negligent conduct; 
 

d. the RICO Defendants falsely represented that they were controlling costs and 
properly supervising Westinghouse when, in fact, they knew or should have 
known that such was not true; 
 

e. the RICO Defendants falsely continued to represent that there was a need for the 
Nuclear Reactor Project, despite a decrease in electricity consumption and 
demand; 
 

f. the RICO Defendants continued to deny the existence of cheaper and readily 
available alternatives that could have met the demands for any actual increase in 
electricity consumption; 
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g. the RICO Defendants hid or downplayed the fact that the Nuclear Reactor 
Project’s untested design would increase the likelihood of extra design and 
construction costs for the Nuclear Reactor Project; 
 

h. the RICO Defendants suppressed the fact that the Nuclear Reactor Project design 
as presented for approval to the PSC was likely going to change after 
construction began; 
 

i. the RICO Defendants intentionally failed to disclose that the proposed generating 
capacity for the Nuclear Reactor Project greatly exceeded the future anticipated 
electricity growth of their customer bases; 
 

j. the RICO Defendants intentionally failed to disclose that the construction 
timeline estimates for the Nuclear Reactor Project were unreasonable and did not 
comport with the applicable industry standards;  

 
k. the RICO Defendants intentionally failed to disclose that construction delays 

were occurring, such that costs would necessarily increase and the timeline could 
not be achieved; 
 

l. the RICO Defendants failed to disclose that a complete fully integrated resource 
loaded schedule for the project did not exist;  
 

m. The RICO Defendants failed to disclose that major milestones were being 
prioritized over the project schedule to boost costs, assessed to customers in 
furtherance of the RICO scheme;  
 

n. the RICO Defendants failed to disclose that they knew that Westinghouse’s 
inability to complete the Nuclear Reactor Project on time and on budget would 
necessarily lead to substantial increases in construction related costs; and 
 

o. the RICO Defendants failed to disclose that SCANA and Santee Cooper were 
paying substantial bonuses to officers and employees relating to the Nuclear 
Reactor Project on the false premise that the Project was being well managed.  

 
263. The RICO Defendants and Co-conspirators were all part of the Racketeering 

Enterprise, within the meaning of 18 U.S.C. § 1961(4), which at all relevant times possessed and 

continues to possess an ongoing organizational structure with sufficient continuity related to the 

Enterprise. 

264. At all times relevant to this Complaint, the Racketeering Enterprise’s activities 

have affected and continue to affect interstate and foreign commerce and have existed separate 
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and apart from the racketeering activity. For example, the stated purpose of the Racketeering 

Enterprise was to provide nuclear energy to the respective classes. The Racketeering Enterprise 

collected an average of more than $150 million dollars a year in revenues from the Class toward 

this goal. Yet no nuclear energy has ever been provided to the Class. 

265. Each RICO Defendant is a “person” within the meaning of 18 U.S.C. § 1961(3) 

as they are entities or individuals capable of owning a beneficial interest in property.  The RICO 

Defendants knowingly and willfully conducted and participated in the conduct of the 

Racketeering Enterprise’s affairs, directly or indirectly, through a pattern of racketeering activity 

in violation of 18 U.S.C. § 1962(c).  

266.  The purpose of the RICO Defendants’ fraudulent scheme and their infiltration 

and use of the Racketeering Enterprise was to fraudulently obtain billions of dollars in proceeds 

and profits from their utility customers while misrepresenting and concealing that the RICO 

Defendants knew that the cost and time estimates for completion of the Nuclear Reactor Project 

made by the RICO Defendants on numerous separate occasions were intentionally false and 

misleading as alleged throughout ¶¶ 66-254, supra.  

267. In furtherance of their scheme, the RICO Defendants used the Racketeering 

Enterprise to conceal the fact that they were knowingly and intentionally promoting and 

conducting their operations with proceeds and profits derived from the fraudulent inflated 

advance finance scheme. For example, the RICO Defendants knew that Westinghouse’s inability 

to complete the Nuclear Reactor Project on time and on budget would necessarily lead to 

substantial increases in construction related costs. Rather than jeopardize funding, the RICO 

Defendants chose to derive more proceeds and profits by knowingly concealing these facts from 

the public, including the PSC, ORS, investors, and customers.  
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268. The RICO Defendants wrongfully used the Racketeering Enterprise to further 

their fraudulent objectives of enriching the RICO Defendants through the payment of bonuses 

and increased compensation, including compensation alleged supra in paragraph 237. 

269. The RICO Defendants also used the Racketeering Enterprise to maintain a false 

and fraudulent public facade to deceive regulators and the public into believing that certain 

SCANA and Santee Cooper executives and employees were achieving “operational excellence” 

and had made noteworthy efforts relating to the Nuclear Reactor Project, and that such 

executives and employees deserved to receive payment of substantial bonuses and increases in 

compensation.   

270. The RICO Defendants thus perpetuated the Racketeering Enterprise in order to 

associate with and conduct or participate, directly or indirectly, in the conduct of the 

Racketeering Enterprise’s affairs through the pattern of racketeering activity alleged herein. 

Among other things, the RICO Defendants systematically and fraudulently used the 

Racketeering Enterprise to disseminate fraudulent and misleading information to the PSC, the 

public and the Class. 

271. There is a substantial nexus between the Enterprise and the RICO Defendants’ 

unlawful predicate acts in furtherance of their Racketeering Enterprise. 

272. Furthermore, without the falsities set forth by the collective RICO Defendants, 

the Enterprise, and continued collection of fraudulent funds, could not have proceeded. 

273. As alleged throughout this Complaint, the RICO Defendants were well aware 

that their statements and representations concerning the projected costs and progress of the 

Nuclear Reactor Project were false and knew that the Project could not be completed within the 

projected timeframes or costs.  
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274. The RICO Defendants thus used the Enterprise as part of their scheme to defraud 

the public and the Class into believing their false statements, and they further used the Enterprise 

to cover-up the falsity of their public misrepresentations concerning the Nuclear Reactor Project.  

275. Moreover, the RICO Defendants knew that Westinghouse’s inability to complete 

the Nuclear Reactor Project on time and on budget would necessarily lead to substantial 

increases in construction-related cost but, nevertheless, concealed their knowledge of the actual 

projected costs and time estimates for completion of the Nuclear Reactor Project. 

276. As part of their scheme, the RICO Defendants intended to support the enterprise 

through racketeering activity, including dissemination of false, misleading, material 

misrepresentations through the mails and wires concerning the projected costs and completion 

schedule, as well as the substantial problems that the Project was experiencing.  

277. Similarly, the RICO Defendants used the mails and wires in thousands of 

communications with the Plaintiffs, Class members, the regulators and the public containing 

numerous material misrepresentations and omissions of material facts, all in furtherance of their 

fraudulent scheme.  

278. The RICO Defendants intended that these false and misleading communications 

be disseminated through use of the mails and the interstate wires in furtherance of their scheme 

to obtain billions of dollars in proceeds and profits at the expense of the Plaintiff Class.  

279. The RICO Defendants in furtherance of the Enterprise transmitted the false and 

misleading information contained in said communications to regulators, the public, and members 

of the Class, who relied upon said false and misleading communications when paying the 

fraudulently inflated advance finance charges, and were injured by reason of the RICO 

Defendants’ fraudulent scheme and unlawful acts in violation of the civil RICO statute. 
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280. In reliance on the RICO Defendants’ false representations, the PSC allowed 

SCANA to collect billions of dollars from customers.  Likewise, in reliance on the RICO 

Defendants’ false representations, the Santee Cooper Board, authorized the collection of 

hundreds of millions of dollars from customers. 

281. In reliance on these misrepresentations by the RICO Defendants, and the 

intentional failure of the RICO Defendants to disclose material facts, Plaintiffs and the Class 

paid their fraudulent bills. 

282. The RICO Defendants also used the mails and interstate wires to communicate 

amongst themselves in furtherance of their scheme to hide material information from the public. 

283. In addition, the RICO Defendants established public channels to disseminate 

materially false information about the success of the Enterprise, and its necessity for the future of 

energy needs in the state of South Carolina. 

284. The RICO Defendants also instilled the fear of economic and personal harm into 

Plaintiffs and the Class, inter alia, the cessation of electricity services to the Class, to extort 

money from the Class, and these acts of economic extortion constitute racketeering activity. The 

Class had no choice but to comply with the extortionate demands of the RICO Defendants, in the 

face of the monopoly power Defendants exercised over the Class within their respective service 

areas. 

285. The RICO Defendants actively concealed and/or expended time and effort to 

diminish, alter, and fraudulently conceal reports or recommendations that were critical of and/or 

highlighted the inadequacies of the RICO Defendants’ planning and management of the Nuclear 

Reactor Project. 

286. The RICO Defendants knew there were serious risks associated with their 
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decision to derive increased proceeds and profits from the Enterprise, rather than telling the truth 

concerning the progress of the Nuclear Reactor Project. 

The RICO Predicate Acts 

287. The RICO Defendants are jointly and severally liable for each and every 

predicate act described herein as a matter of law. Knowledge of and consent to all of the 

predicate acts described herein is attributed to each and every RICO Defendant as a matter of 

law. 

 Mail and Wire Fraud (Violations of 18 U.S.C. §§ 1341, 1343): 

288. The RICO Defendants carried out their acts of racketeering by utilizing the mails 

and interstate wires to further their Enterprise, inter alia, by authorizing and mailing bills to 

Class members for electricity services that included inflated charges solely attributable to the 

Nuclear Reactor Project, and by using the financial system and wires of interstate commerce to 

obtain payments from the Class. 

289. The RICO Defendants gave, disseminated and communicated false and deceptive 

testimony, reports, and projections to induce the PSC and Santee Cooper Board to approve the 

Nuclear Reactor Project, and such conduct constitutes racketeering activity by the RICO 

Defendants. 

290. The RICO Defendants gave, disseminated and communicated false and deceptive 

testimony, reports, and Nuclear Reactor Project projections to induce the PSC and Santee 

Cooper Board to approve the charges for the Nuclear Reactor Project, thus rendering unlawful 

the Defendants’ advanced charges to the Class. The costs would not have been shifted onto the 

Class had the RICO Defendants told the truth.  

291. In addition, the RICO Defendants were integral to support one another’s 
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respective positions with regard to the project. Without the partnership between Defendants 

Santee Cooper and SCANA, the Enterprise would not have been possible, nor could it have 

continued. The RICO Defendants thus ratified one another’s actions throughout the project. 

292. The RICO Defendants’ repeated acts of racketeering, including each monthly bill 

mailed to Plaintiffs and the Class, which included charges for the Nuclear Reactor Project, 

constitute a pattern of unlawful conduct.  

293. For the purpose of devising and carrying out their scheme and artifice to defraud  

by means of false and fraudulent pretenses, representations and promises, the RICO Defendants 

did place in an authorized depository for mail, or did deposit or cause to be deposited with 

private and commercial interstate carriers, and knowingly caused to be delivered by the United 

States postal service, letters, memoranda, and other matters, in violation of 18 U.S.C. § 1341, or 

aided and abetted in such criminal acts by mailing letters referred to in paragraphs 66–254, 

supra; mailing materials described in paragraphs 286, supra, and 2941, infra, and mailing to 

Plaintiffs and other members of the Class bills containing fraudulent and inflated finance 

charges every month from in or about April 2009 to the present (and continuing), constituting 

more than one hundred predicate acts in furtherance of the RICO Defendants’ Racketeering 

Enterprise.  

294. For the purpose of devising and carrying out their schemes and artifice to 

defraud the Class by means of false and fraudulent pretenses, representations and promises, the 

RICO Defendants caused to be transmitted by means of the mails and by wire communication 

in interstate commerce, writings, signals and sounds, to wit, interstate electronic mail messages 

and/or facsimiles in violation of 18 U.S.C. § 1343, or aided and abetted in criminal acts 

including but not limited to: 
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a. Each utility bill mailed or wired to Plaintiffs and the Class every month from 
2009 to the present (and continuing); 

 
b. Each of the nine (9) requests for revised rate increases submitted by the SCANA 

Defendants to the PSC, supported by the false and fraudulent reports prepared 
by, on behalf of, and ratified by each of the RICO Defendants; 
  

c. Each of the five (5) rate increases imposed upon customers of Defendant Santee 
Cooper, supported by the false and fraudulent public dissemination of 
information regarding project success, viability, and progress, created, fostered, 
and promulgated collectively by the RICO Defendants;  
 

d. Webpages, and other information disseminated via the internet and meant for 
public consumption regarding the progress, and status of the project, including a 
YouTube channel dedicated to the project, and links available through the 
respective webpages of Santee Cooper and SCANA regarding the new nuclear 
project; 
 

e. Other material misrepresentations, half-truths, and omissions, as set forth in 
paragraphs 66-254 supra.; and 
 

f. Other predicate acts as may be disclosed during the course of discovery, which 
has not yet commenced in this action. 

 
295. As Gary Jones concluded in his pre-filed testimony submitted to the PSC on 

September 24, 2018: “SCE&G deliberately and repeatedly misled the PSC and ORS by 

withholding key information on the projected construction schedule. The actions to withhold 

this information resulted in the approval of revised Project construction schedules and budget 

increases that would likely not have been approved had this information been properly disclosed 

and evaluated by the PSC and ORS. This means that ‘the evidence of record’ required by the 

statute to be provided by SCE&G was incomplete, omitted and misleading, and SCE&G used 

deception to obtain PSC approval of erroneous schedules and cost estimates.”125  

296. As alleged supra in paragraphs 255 through 293 the RICO Defendants have 

                                                 
125 Testimony of Gary E. Jones, Docket No. 2017-370-E, September 24, 2018. 
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engaged in an unlawful 18 U.S.C. § 1961(1) RICO predicate mail and wire fraud scheme.126 

Defendants Marsh and Carter aided and abetted SCANA and Santee Cooper in committing the 

RICO predicate acts and engaged in unlawful conduct under violation of 18 U.S.C. § 1962(c).  

297. Defendant Marsh had been the CEO of SCANA since November 30, 2011, its 

President and Chief Operating Officer since January 7, 2011 and the Chief Executive Officer of 

South Carolina Electric & Gas Company since 2011. As such, Defendant Marsh and the other 

SCANA Individual Defendants were fully aware of and had full supervisory authority of 

SCANA’s misrepresentations and omissions concerning the Nuclear Reactor Project and knew 

that the Project could not be completed in the time frame and for the cost set forth.  

298. Defendant Carter was the President and CEO of Santee Cooper at all times 

relevant to this complaint, and as set forth more fully herein, had been fully aware of and had 

full supervisory authority over Santee Cooper’s misrepresentations and omissions concerning 

the Nuclear Reactor Project and knew that the project could not be completed for the cost and in 

the timeframe set forth.  

299. The RICO Defendants were fully aware of SCANA’s misrepresentations and 

omissions concerning the Project, knew that the Project could not be completed in the time 

frame and for the cost set forth, but nevertheless aided and abetted each other to facilitate 

continuous and repeated increases to costs borne by Defendants’ customers related to the 

Enterprise, and committed the further acts of fraud as set forth above and herein. 

                                                 
126 The mail and wire fraud was achieved by a scheme to defraud Plaintiffs of the receipt of 
honest utility services, involving the material misrepresentations and concealments of fact 
alleged herein. This scheme was undertaken with the specific intent to defraud as described 
herein and was furthered by the use of interstate wire communications. See, inter alia, 
paragraphs 274-280, supra. 
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300. The Plaintiff Class127 was injured by reason of the joint conduct of the RICO 

Defendants in perpetuating this scheme. 

 Obstruction of Justice (18 U.S.C. § 1512(b)–(c))  

301. In violation of 18 U.S.C. § 1512(b)–(c), and for the purpose of carrying out, 

furthering, and perpetuating the RICO Enterprise, the RICO Defendants: 

a. Corruptly concealed documents with the intent to impair their availability 
for use in an official proceeding (i.e., a foreseeable grand jury 
investigation, investigation by the SEC, and/or investigation by the 
NRC);  
 

b. Otherwise sought to obstruct, influence, or impede a foreseeable official 
proceeding (i.e., a foreseeable grand jury investigation, investigation by 
the SEC, or investigation by the NRC); and 

 
c. Retaliated against Carlette Walker by placing her on involuntary leave 

after she identified mismanagement and cost overruns related to the 
Project and sought to offer testimony to the PSC that the projected costs 
of the Project were much higher than the value SCANA wished to 
present. 

 
302. As detailed in this 3rd Amended Complaint, including paragraphs 158 through 

215 the RICO Defendants conspired to, attempted to, and did, conceal the existence, substance, 

and text of truthful information regarding the status of the Nuclear Reactor project including, 

inter alia: Bechtel’s preliminary assessments—as well as the draft Bechtel Report, final Bechtel 

Report, Bechtel Schedule Assessment Report—from SCANA and Santee Cooper investors, 

PSC, ORS, other regulators, the public, and the Class. The RICO Defendants accomplished this 

end through numerous material misstatements and omissions, including those set forth in the 3rd 

Amended Complaint. 

303. The RICO Defendants knowingly attempted to and did conceal the existence, 

                                                 
127 See n. 5, supra, for effect of class action settlement on claims of the SCANA Customer Class 
against the released defendants.  
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substance, and text of Bechtel’s preliminary assessments—as well as the draft Bechtel Report, 

final Bechtel Report, Bechtel Schedule Assessment Report—with the intent of impairing the 

availability of the use of these documents in state regulatory oversight proceedings and in 

official federal proceedings, including but not limited to a federal grand jury investigation, an 

investigation by the SEC, or an investigation by the NRC. The RICO Defendants withheld this 

information with the corrupt motive of furthering the RICO Enterprise and enhancing and 

retaining past and anticipated future ill-gotten gains associated with the Enterprise. 

304. The RICO Defendants knowingly persuaded one another and their Co-

Conspirators to perform the acts as alleged herein 

305. Official proceedings, including investigations by a federal grand jury, the SEC, 

and the NRC into the Project, were foreseeable, given the sizeable cost of and investments in 

the Project; the cost overruns and delays associated with the Project; the serious misconduct 

associated with the Project; the licensing process used by the NRC regarding the first of its kind 

AP1000 reactor; and Carlette Walker’s concerns to personnel at SCANA and Santee Cooper 

that criminal conduct was occurring at SCANA, which could harm SCANA and Santee Cooper 

customers, as described above.  

306. If the RICO Defendants had acted lawfully and had appropriately disclosed the 

existence of the Bechtel inquiry, the Bechtel preliminary assessment, the draft Bechtel Report, 

the final Bechtel Report, or the final Bechtel Schedule Assessment Report, the PSC would not 

have issued Order No. 2015-661 dated Sept. 10, 2015 approving rate increases sought by 

SCANA, acting on behalf of the RICO Defendants, and would not have approved any 

subsequent cost increase associated with the Project.  Likewise, the Santee Cooper Board would 

not have been able to approve subsequent rate increases to its customers in April 2016 or April 
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2017 had said information been disclosed to the public. 

The Pattern of Racketeering Activity 
 
307. The RICO Defendants’ alleged RICO predicate acts, set forth more fully herein, 

constituted a pattern of racketeering activity within the meaning of 18 U.S.C. § 1961(5), in that 

the predicate acts are related and continuous. Each predicate act had the same or similar 

purpose, which was to make material misrepresentations, omissions and concealments of 

material fact as part of a scheme to defraud the public, the Plaintiffs and the Class into believing 

that the Nuclear Reactor Project was necessary to provide electricity for the Class, would be 

completed within a reasonable period of time and involve reasonable costs, so the RICO 

Defendants could fraudulently obtain billions of dollars in proceeds and profits from its 

overcharging scheme.  

308. This pattern of racketeering was separate and distinct from the legitimate 

purpose of providing the energy needed by Plaintiffs and the Class, and the funding, promotion 

and operation of the Enterprise alleged herein. 

309. The RICO Defendants were each associated with the Enterprise and did conduct 

or participate, directly or indirectly, in the conduct of the affairs of the Enterprise through a 

pattern of racketeering activity within the meaning of 18 U.S.C. §§ 1961(1)(B), 1961(5), 

1962(b), and 1962(c), to wit: 

a. Multiple instances of mail fraud in violation of 18 U.S.C. § 1341; 

b. Multiple instances of wire fraud in violation of 18 U.S.C. § 1343; 

c. Multiple instances of bank fraud in violation of 18 U.S.C. § 1344; and 

d. Multiple instances of obstruction of justice in violation of 18 U.S.C. § 1512. 

310. Plaintiffs have sufficiently alleged these predicate acts and pattern of 
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racketeering to state a claim under 18 U.S.C. § 1962 in paragraphs 66 through 254, supra. As a 

proximate result of said pattern of racketeering activity and RICO violations engaged in by the 

RICO Defendants, Plaintiffs and the Class have suffered economic injury and damages to their 

business and property, as well as other economic damages. 

Continuity of the Racketeering Activity 
 
311. The pattern of racketeering involved multiple predicate acts that have taken place 

over many years, thus establishing both relatedness and continuity. These predicate acts 

illustrate a threat of continued racketeering activity and evince that the predicate acts constitute 

the regular manner by which the RICO Defendants conduct business. 

The Related Predicate Acts 

312. SCANA’s and Santee Cooper’s pattern of committing predicate acts of 

racketeering satisfies the “continuity” requirement of civil RICO, as demonstrated both by the 

alleged predicate acts in paragraphs 66 through 254, supra, along with other related predicates 

including but not limited to each rate application as described in paragraph 294, supra. 

313. As a direct result of the RICO Defendants’ unlawful racketeering acts and 

violation of 18 U.S.C. § 1962(c), Plaintiffs have been injured in their business or property and 

are entitled to recover treble damages and attorneys' fees under 18 U.S.C. § 1964(c). 

314. The actions of the Nuclear Reactor Enterprise—specifically the charging of the 

Class for the construction of nuclear reactors they did not need, which could not be constructed 

for the projected costs, and which could not be built within the construction schedule 

Defendants falsely claimed they could meet -- are separate and apart from the activities for 

which the RICO Defendants are entitled to lawfully engage. 

315. SCANA would not have received approval to impose these additional charges 
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upon the Class if the Bechtel report had been disclosed to PSC, and Santee Cooper would have 

been unable to assess its customers for these costs.  

316. The RICO Defendants individually profited from their participation in the 

Racketeering Enterprise and in the acts of Racketeering by and through, among other things, 

their receipt of bonuses, increased compensation, increased share price, and the ability to issue 

significant bonds associated with the project, as alleged above. 

317. The RICO Defendants’ racketeering activities affected interstate commerce by, 

among other things, the purchase and funding of products outside of the state of South Carolina, 

which were then imported into South Carolina. 

318. The RICO Defendants’ false and misleading representations to, and concealment 

of material facts from, the PSC, the ORS, regulatory bodies, and the public, which resulted in 

the fraudulently inflated costs passed on to Plaintiffs, were the proximate cause of injuries to the 

Class. 

319. The damages suffered by the SCANA Customer Class, as a result of the conduct 

alleged herein committed by Santee Cooper and the Individual Santee Cooper Defendants, are 

in an amount to be established at trial. 

320. The damages suffered by the Santee Cooper Customer Class, as a result of the 

conduct alleged herein committed by the RICO Defendants, are in an amount to be established 

at trial. 

COUNT II 

RICO Conspiracy 
(Against All RICO Defendants) 

 
321. Plaintiffs repeat and re-allege the allegations set forth above in the preceding 

paragraphs as though fully set forth herein. 
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322. As set forth in detail in paragraphs 66 through 254 and 294, supra, the RICO 

Defendants engaged in a fraudulent scheme to defraud the public into believing the Nuclear 

Reactor Project was needed to fulfill the energy needs of the Plaintiffs, and the Class consisting 

of millions of residents and business in the state of South Carolina, and that they would 

complete the Nuclear Project on budget and on time.  

323. At all relevant times, the RICO Defendants were “persons” within the meaning 

of RICO, 18 U.S.C. §§ 1961(3) and 1964(c). 

324. At all relevant times, the RICO Defendants each met the definition of a “person” 

within the meaning of RICO, 18 U.S.C. §§ 1961(3) and 1962(d). 

325. At all relevant times, the RICO Defendants controlled the Racketeering 

Enterprise and engaged in racketeering activities for the purpose of defrauding the Plaintiffs. 

326. At all relevant times, the Racketeering Enterprise was engaged in, and its 

activities affected, interstate commerce, within the meaning of RICO, 18 U.S.C. § 1962(c). 

327. As set forth in Count One, the RICO Defendants controlled the Racketeering 

Enterprise and the Project with significantly overlapping ownership, and the Defendants 

conducted or participated, directly or indirectly, in the conduct of the Enterprise’s affairs 

through a “pattern of racketeering activity” within the meaning of RICO, 18 U.S.C. §1961(5), in 

violation of RICO, 18 U.S.C. § 1962(c).  

328. At all relevant times, the RICO Defendants were each associated with the 

Enterprise and agreed and conspired to violate 18 U.S.C. § 1962(c), i.e., agreed to conduct and 

participate, directly and indirectly, in the conduct of the affairs of the Enterprise through a 

pattern of racketeering activity, in violation of 18 U.S.C. § 1962(d). 

329. The RICO Defendants committed and/or caused to be committed a series of 
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overt acts in furtherance of the Conspiracy and to affect the objects thereof, including but not 

limited to the acts set forth above. 

330. As a result of the RICO Defendants’ fraudulent misstatements (upon which the 

PSC, the public, Plaintiffs, and the Class detrimentally relied), and the RICO Defendants’ other 

misconduct, members of the Class were directly and proximately injured in their business or 

property. 

331. As a result of RICO Defendants’ violations of 18 U.S.C. § 1962(c), the Class lost 

over $2.5 billion and were deprived of the intangible right to honest services. 

332. As a result of the RICO Conspiracy, Defendants and their co-conspirators are 

liable to the Plaintiffs and the Class for their losses in an amount to be determined at trial, but 

no less than $2.5 billion. 

333. Pursuant to RICO, 18 U.S.C. § 1964(c), the SCANA Customer Class is entitled 

to recover threefold their damages plus costs and attorneys' fees from Santee Cooper and the 

Individual Santee Cooper Defendants.128 

334. Pursuant to RICO, 18 U.S.C. § 1964(c), the Santee Cooper Customer Class is 

entitled to recover threefold their damages plus costs and attorneys' fees from the RICO 

Defendants. 

                                                 
128 See n. 5, supra, for effect of class action settlement on claims of the SCANA Customer Class 
against the released defendants. 
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COUNT III 

Taking of Santee Cooper Customer Class Property in Violation of the 
Fifth Amendment to the United States Constitution 

(Against Santee Cooper) 
 

 

335. The following is pled alternatively and cumulatively, the Santee Cooper 

Customer Class having been informed that they are not required to elect among these causes of 

action to the extent that they allow a double recovery until the trial of the matter is fully and 

totally completed.  Accordingly, the Plaintiff re-alleges each of the preceding factual paragraphs 

as if expressly set forth herein. 

336. The Constitution of the United States provides that private property may not be 

taken for public or private use without just compensation.  

337. At all times relevant to this complaint, Santee Cooper was operating as an agent 

of the State of South Carolina. 

338. At all times relevant to this complaint, the Members of the Santee Cooper 

Customer Class have had a property interest in their own money. 

339. From 2009 continuing to the present, Defendant Santee Cooper, acting as agent 

of the State of South Carolina, has taken over $540 million from members of the Santee Cooper 

Customer Class for the purpose of constructing the Nuclear Reactor Project. 

340. At no time have the members of the Santee Cooper Customer Class received any 

benefit from the funds expended toward the Nuclear Reactor Project. 

341. Moreover, Santee Cooper’s advance charges to the Santee Cooper Customer 

Class for the Reactor project without offering anything meaningful in return violate the long 

standing “used and useful” principle in utility proceedings. 
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342. Santee Cooper’s advance charges to the Santee Cooper Customer Class 

constitute a taking of property without just compensation therefor. 

343. Santee Cooper’s advance charges to the Santee Cooper Customer Class for 

construction of the Nuclear Reactor Project is an uncompensated taking for public use, in 

violation of the Constitution of the United States. 

344. In addition or in the alternative, Santee Cooper’s advance charges to the Santee 

Cooper Customer Class for construction of the Nuclear Reactor Project constitute a taking for 

private use by Santee Cooper in violation of the Constitution of the United States. 

345. As a result, the Santee Cooper Customer Class has been injured in an amount to 

be determined by the trier of fact and entitled to an order disgorging the sums paid in advance to 

Santee Cooper. 

346. As a direct, foreseeable, and proximate result of the acts of Defendant Santee 

Cooper, the Santee Cooper Customer Class has been damaged in an amount equal to the just 

compensation due them under the Fifth Amendment, including interest thereon at a rate to be 

established by this Court.  

347. As a further direct, foreseeable, and proximate result of the taking of their 

property without just compensation, the Santee Cooper Customer Class has been required to 

retain the services of counsel to prosecute this action. The Santee Cooper Customer Class has 

incurred, and will incur, attorneys’ fees, expert witness fees, and costs and expenses of litigation 

in an amount as yet unascertained.    

WHEREFORE, Plaintiffs, on behalf of the Class, respectfully request that judgment be 

rendered against the Defendants as follows: 

a. Declaring this action to be a proper class action maintainable pursuant to Rules 
23 (b)(1), 23(b)(3), and/or 23(c)(4) of the Federal Rules of Civil Procedure; and 
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declaring Plaintiffs to be proper Class representatives;  
 

b. Awarding Plaintiffs and the other members of the Class treble the damages 
suffered as a result of the wrongs complained of herein in Count I of the 
Complaint, together with interest; 
 

c. Awarding Plaintiffs and other members of the Class treble the damages suffered 
as a result of the wrongs complained of herein in Count II of the Complaint, 
together with interest; 

 
d. In the alternative, and to the extent not contraindicated by law, awarding a 

money judgment equal to the just compensation owing to each member of the 
Santee Cooper Customer Class for the permanent taking of its property for public 
use, together with interest thereon at the legal rate from the date of taking;  

 
e. Awarding Plaintiffs and the members of the Class their cost and expenses of this 

litigation, including reasonable attorneys’ fees, expert fees and other costs and 
disbursements;  
 

f. Awarding prejudgment interest, post judgment interest, and costs; and 
 

g. Awarding Plaintiffs and other members of the Class such other and further relief 
as may be just and proper. 

 
JURY DEMAND 

 
 Plaintiffs hereby demand a trial by jury on all issues so triable. 
 
 
Dated: July ___, 2019 
 

 

 Strom Law Firm LLC 
By: s/ J. Preston Strom, Jr. 
J. Preston Strom, Jr. (Fed. Bar 
#4354)petestrom@stromlaw.com 
Mario A. Pacella (Fed. Bar #7538) 
mpacella@stromlaw.com 
Bakari T. Sellers (Fed.  Bar #11099) 
bsellers@stromlaw.com 
Jessica L. Fickling (Fed. Bar #11403) 
jfickling@stromlaw.com 
2110 Beltline Blvd. 
Columbia, South Carolina 29204 
Tel. No.:(803) 252-4800 
Fax No.: (803) 252-4801 
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Speights & Solomons, LLC 
Daniel A. Speights 
dspeights@speightsandsolomons.com  
A. Gibson Solomons, III  
gsolomons@speightsandsolomons.com   
100 Oak Street, East  
Hampton, SC 29924 
803-943-4444 
 
Richardson, Patrick, Westbrook & Brickman, 
L.L.C. 
Terry Richardson  (Fed. I.D. #3457) 
Daniel S. Haltiwanger (Fed. I.D. # 7544)  
dhaltiwangerrpwb.com 
Jerry Evans (SC Bar #11658) 
jevans@rpwb.com 
P. O. Box 1368 
1730 Jackson Street  
Barnwell, SC 29812  
Tel. No.: (803) 541-7850  
Fax No.: (803) 541-9625 
 
McCallion & Associates LLP  
Kenneth F. McCallion (pro hac vice) 
kfm@mcccallionlaw.com 
100 Park Avenue – 16th floor  
New York, New York 10017  
(646) 366-0884 
 
Holman Law, P.C. 
Thomas A. Holman (pro hac vice)(N.Y. Reg. 
#1536754)  
taholman@holmanlawoffice.com 
99 Park Avenue, Suite 2600 
New York, New York 10016 
Tel. No.: (212) 481-1336    
Fax No.: (866) 204-1020 
 
Janet, Jenner & Suggs, LLC  
Kenneth M. Suggs, (Fed I.D. NO. 3422) 
ksuggs@myadvocates.com  
Gerald D. Jowers, Jr. (Fed I.D. NO. 8025) 
gjowers@myadvocates.com  
Janet, Jenner & Suggs, LLC 500 Taylor St. 
Columbia, SC 29201 
Telephone: (803) 726-0050 
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Patrick A. Thronson (pro hac vice)  
pthronson@JJSjustice.com  
4 Reservoir Circle, Suite 200  
Baltimore, MD 21208 
Telephone: (410) 653-3200 
Fax: (410) 653-9030 
 
The Law Offices of Jason E. Taylor, P.C. 
Brian C. Gambrell (FED ID NO. 7632) 
bgambrell@jasonetaylor.com 
Office Address:  
810 Dutch Square Blvd, Suite 112 
Columbia, SC 29210 
Mailing Address:  
P.O. Box 2688 
Hickory, NC 28603 
Telephone: (800) 351-3008 
Facsimile: (828) 327-9008 
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS 
 )  
COUNTY OF HAMPTON ) FOURTEENTH JUDICIAL CIRCUIT 
 
 
Jessica S. Cook, et al. 
 

Plaintiff, 
 
  vs. 
 
South Carolina Public Service Authority 
(also known as Santee Cooper), et al., 
 

Defendants. 
__________________________________ 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Civil Action No.  2017-CP-25-348 
 
 

DEFENDANT CENTRAL ELECTRIC 
POWER COOPERATIVE, INC.’S 

ANSWER TO FIFTH AMENDED CLASS 
ACTION COMPLAINT AND AMENDED 

CROSS-CLAIMS AGAINST SOUTH 
CAROLINA PUBLIC SERVICE 

AUTHORITY AND ITS DIRECTORS 
 
 
 

 Defendant Central Electric Power Cooperative, Inc. (“Central”) answers the Plaintiffs’ 

Fifth Amended Class Action Complaint and Cross-Claims against Defendant South Carolina 

Public Service Authority (“Santee Cooper”) and its directors as follows: 

 
I.  FOR A FIRST DEFENSE AND RESPONSE TO SPECIFIC ALLEGATIONS OF 

FIFTH AMENDED CLASS ACTION COMPLAINT 
 

1. All allegations not specifically admitted are denied. 

2. Central lacks knowledge or information sufficient to form a belief as to the truth 

of the allegations of Paragraphs 1, 2, 3, 4, 5, 6, and 7.   

3. Paragraph 8 is admitted with the qualification that Central’s admission is based on 

the understanding that the term “Distribution Cooperatives” is with reference to Central’s 

member cooperatives.  All subsequent admissions and denials by Central in this Answer are 

made with the same understanding. 

4. Paragraph 9 is admitted to the extent of the named individual defendants’ status as 

current or former members of the Santee Cooper board of directors.  Central lacks information 
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sufficient to form a belief as to the respective involvement of each of the named individual 

defendants, and therefore denies the remainder of Paragraph 9. 

5. Paragraph 10 is admitted to the extent of Central’s status as a South Carolina non-

profit corporation that does business in counties throughout South Carolina, including Hampton 

County.  Answering the remaining allegations of Paragraph 10, Central admits the existence of 

the referenced web page and craves reference to the same for its complete contents. 

6. Paragraphs 11, 12, 13, and 14 are admitted. 

7. Paragraph 15 is admitted upon information and belief. 

8. Answering Paragraph 16, Central admits that Defendants Santee Cooper, Central, 

Palmetto, and SCE&G are engaged in the sale of electrical power to their respective customers 

and admits that sale of electrical power is pursuant to contracts that are performed, in whole 

(Palmetto) or in part (Santee Cooper, Central, & SCE&G), in Hampton County.  

9. Central lacks knowledge or information sufficient to form a belief as to the truth 

of the allegations of Paragraph 17. 

10. Paragraph 18 sets forth legal conclusions to which no responsive pleading is 

required. 

11. Answering Paragraph 19, Central admits SCE&G’s and Santee Cooper’s separate 

decisions to construct and to abandon construction of two new nuclear reactors at the V.C. 

Summer facility (“V.C. Summer Project”), and admits the Fifth Amended Complaint relates, in 

part, to those decisions.  Central lacks information or knowledge sufficient to form a belief as to 

what prompted the individual Plaintiffs to file this action.   

12. Paragraph 20 is denied upon information and belief. 
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13. Answering Paragraph 21, Central admits Santee Cooper distributes power that is 

used in all 46 counties in the State of South Carolina, admits that Central is a wholesale 

purchaser of power from Santee Cooper, admits that Central is Santee Cooper’s largest customer, 

admits that Central supplies power to its member cooperatives which in turn supply power to 

their members who, collectively, are located in all 46 counties in South Carolina, and admits that 

Santee Cooper also supplies power directly to retail customers.  Any remaining allegations are 

denied. 

14. Paragraphs 22, 23, 24, 25, 26, 27, and 28 are admitted upon information and 

belief. 

15. Answering Paragraph 29, Central admits that as early as 2009 Santee Cooper was 

aware that the increased base load it would receive from a 45% ownership interest in the V.C. 

Summer Project was not needed to serve Santee Cooper’s foreseeable demand, admits that 

Santee Cooper was including in its costs of service to its customers, including Central, charges 

for this increased base load that Santee Cooper would receive from its 45% ownership interest in 

the V.C. Summer Project, and admits these charges were passed on to Central’s member 

cooperatives.  Central lacks information sufficient to form a belief as to the truth of the 

remaining allegations of Paragraph 29. 

16. Paragraphs 30, 31, 32, 33, 34, 35, 36, 37, and 38 are admitted in substance upon 

information and belief. 

17. Answering Paragraph 39, Central admits that Santee Cooper was aware that the 

amount of base load it would receive from a 45% ownership interest in the V.C. Summer Project 

was unnecessary.  Central lacks sufficient information or knowledge sufficient to form a belief as 

to the remaining allegations of Paragraph 39. 
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18.  Paragraph 40 is admitted. 

19.  Answering Paragraph 41, Central admits the V.C. Summer Project was 

commenced, admits that Santee Cooper incurred financing costs for the V.C. Summer Project, 

and admits that costs associated with the V.C. Summer Project were passed on to Central, which 

costs were passed on to Central’s member cooperatives.  Central admits upon information and 

belief allegations regarding engineering review of the Project.  

20. Paragraph 42 is admitted. 

21. Paragraphs 43 and 44 are admitted upon information and belief. 

22. Paragraphs 45, 46, 47, 48, 49, 50, and 51 are admitted. 

23. Answering Paragraph 52, Central admits that the V.C. Summer Project continued 

to experience cost overruns and delays and admits that an external review of the V.C. Summer 

Project concluded that the V.C. Summer Project was mismanaged by the parties with 

management responsibility, which parties did not include Central.  Central denies having control 

over the V.C. Summer Project and denies any wrongdoing as alleged or implied in subparts f., g., 

l., and o. Central objects to the remaining allegations of Paragraph 52 because these subparts do 

not comply with the pleading requirements under the applicable South Carolina Rules of Civil 

Procedure, specifically Rule 8(a) (“short and plain statement”) and Rule 8(e) (“Each averment of 

a pleading shall be simple, concise, and direct.”), and Central cannot reasonably be expected to 

respond to three pages of single-spaced text addressed to the conduct of other parties. 

24. Answering Paragraph 53, Central admits that costs associated with the V.C. 

Summer Project were passed on to Santee Cooper’s customers, including Central, and admits 

that these costs passed on to Central were in turn passed on to Central’s member cooperatives. 
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Central lacks information sufficient to form a belief as to what portion of these costs were passed 

on to the member cooperatives’ members.  Any remaining allegations are denied. 

25.  Answering Paragraph 54, Central admits that it is a wholesale purchaser of power 

from Santee Cooper, admits that Central is Santee Cooper’s largest customer, admits that Central 

supplies power to its member cooperatives which in turn supply power to their members, admits 

Central is subject to the governance provisions of the Electric Cooperative Act, S.C. Code Ann. 

§ 33-49-10, et seq., and admits that, pursuant to the contract between Central and Santee Cooper, 

Central is entitled to comment on Santee Cooper’s decisions.   

26. Answering Paragraph 55, Central admits it has contractual and statutory 

responsibilities to its member cooperatives.  Central denies the remaining allegations of 

Paragraph 55 to the extent that they allege that Central’s contractual and statutory responsibilities 

owed to its member cooperatives are also owed directly to its member cooperatives’ members. 

27. Paragraphs 56, 57, 58, 59, 60 and 61 are denied. 

28. Answering Paragraph 62, Central admits the allegations of mismanagement by the 

SCANA Defendants.  The remainder of Paragraph 62 asserts legal conclusions as to another 

party to which no responsive pleading is required by Central. 

29. The substance of Paragraphs 63 and 64 is admitted upon information and belief. 

30. Paragraphs 65, 66, 67, 68, 69, 70, 71, and 72 are admitted. 

31. Paragraph 73 is denied as to Central. 

32. Paragraphs 74, 75, and 76 are admitted. 

33. Central lacks information sufficient to form a belief as to the truth of the 

allegations of Paragraph 77. 
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34. Answering Paragraph 78, Central admits that Santee Cooper’s direct and indirect 

customers, including Central, will receive no use, service, commodity, or other benefit from the 

abandoned V.C. Summer Project, and admits that Santee Cooper’s stated intent is to shift the 

entire cost of Santee Cooper’s 45% ownership interest in the abandoned V.C. Summer Project to 

Santee Cooper’s direct and indirect customers, including Central. 

35. The substance of Paragraph 79 is admitted upon information and belief. 

36. Paragraph 80 is denied as to Central. 

37. Paragraphs 81, 82, and 83 do not contain averments to be admitted or denied. 

38. Answering Paragraph 84, Central admits that the prerequisite in Rule 23(a)(1), 

SCRCP, is satisfied because the class as defined is so numerous that joinder of all members is 

impracticable.  The remaining allegations of Paragraph 84 are denied. 

39. Paragraphs 85, 86, 87, 88, 89, 90, 91, 92, 93, 94, 95, and 96 are denied. 

40. Answering the incorporated allegations of Paragraph 97, Central incorporates the 

preceding admissions and denials as if fully restated. 

41. Paragraph 98 and 99 do not set forth averments to be admitted or denied. 

42. Answering Paragraph 100, Central admits that Santee Cooper exceeded its 

statutory authority by imposing rates that included costs associated with the V.C. Summer 

Project, and admits that Santee Cooper’s direct customers, including Central, should have that 

portion of the rates refunded to them.  Central denies the remaining allegations of Paragraph 100. 

43. Answering the incorporated allegations of Paragraph 101, Central incorporates the 

preceding admissions and denials as if fully restated. 
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44. Paragraphs 102, 103, 104, 105, 106, and 107 set forth an alleged cause of action 

by the Plaintiffs specific to Santee Cooper’s board of directors and requires no response by 

Central. 

45. Answering the incorporated allegations of Paragraph 108, Central incorporates the 

preceding admissions and denials as if fully restated. 

46. Paragraphs 109, 110, 111, 112, 113, 114, and 115 set forth an alleged cause of 

action by the Plaintiffs specific to Santee Cooper’s board of directors and requires no response 

by Central. 

47. Answering the incorporated allegations of Paragraph 116, Central incorporates the 

preceding admissions and denials as if fully restated. 

48. Paragraphs 117, 118, 119, 120, 121, and 122 set forth an alleged cause of action 

by the Plaintiffs specific to Santee Cooper and requires no response by Central. 

49. Answering the incorporated allegations of Paragraph 123, Central incorporates the 

preceding admissions and denials as if fully restated. 

50. Paragraphs 124, 125, 126, 127, 128, 129, and 130 set forth an alleged cause of 

action by the Plaintiffs specific to Santee Cooper and requires no response by Central. 

51. Answering the incorporated allegations of Paragraph 131, Central incorporates the 

preceding admissions and denials as if fully restated. 

52. Paragraphs 132, 133, 134, 135, and 136 set forth an alleged cause of action by the 

Plaintiffs specific to Santee Cooper and requires no response by Central.  

53. Answering the incorporated allegations of Paragraph 137, Central incorporates the 

preceding admissions and denials as if fully restated. 
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54. Answering Paragraph 138, Central admits that it is a wholesale purchaser of 

power from Santee Cooper and admits that Central supplies power to its member cooperatives, 

including Palmetto.  Any remaining allegations are denied. 

55. Answering Paragraph 139, Central admits its understanding that power it supplied 

to its member cooperatives would be used to provide service to the member cooperatives’ 

members.  The remaining allegations of Paragraph 139 are denied. 

56. Paragraphs 140 and 141 are denied as alleged. 

57. Paragraph 142 is admitted to the extent it alleges that Santee Cooper’s cost of 

service that it charges to Central continues to include costs associated with the V.C. Summer 

Project that should not be included.  All remaining allegations are denied. 

58. Answering Paragraph 143, Central admits that Santee Cooper has breached its 

contract with Central but denies that Central has breached a contract with any Plaintiff or 

member of any proposed class and denies that any Plaintiff is entitled to any recovery from 

Central.   

59. Paragraphs 144, 145, 146, 147, 148, and 149 are denied as to Central.  To the 

extent those Paragraphs set forth claims specific to the other Defendants, no response is required 

by Central. 

60. Answering the incorporated allegations of Paragraph 150, Central incorporates the 

preceding admissions and denials as if fully restated. 

61. Paragraphs 151, 152, 153, 154, 155, and 156 set forth an alleged cause of action 

by the Plaintiffs specific to Santee Cooper and require no response by Central. 

62. Answering the incorporated allegations of Paragraph 157, Central incorporates the 

preceding admissions and denials as if fully restated. 
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63. Paragraphs 158, 159, 160, 161, 162, and 163 are denied.   

64. Answering the incorporated allegations of Paragraph 164, Central incorporates the 

preceding admissions and denials as if fully restated. 

65. Paragraphs 165, 166, 167, 168, 169, and 170 are denied as to Central.  To the 

extent those Paragraphs set forth claims specific to the other Defendants, no response is required 

by Central. 

66. Answering the incorporated allegations of Paragraph 171, Central incorporates the 

preceding admissions and denials as if fully restated. 

67. Paragraphs 172, 173, 174, 175, and 176 set forth an alleged cause of action by 

Plaintiffs specific to the SCANA Defendants and no response is required by Central. 

68. Answering the incorporated allegations of Paragraph 177, Central incorporates the 

preceding admissions and denials as if fully restated. 

69. Paragraphs 178, 179, 180, 181, 182, 183, 184, and 185 set forth an alleged cause 

of action by Plaintiffs specific to the SCANA Defendants and no response is required by Central. 

70. Answering the incorporated allegations of Paragraph 186, Central incorporates the 

preceding admissions and denials as if fully restated. 

71. Paragraphs 187, 188, 189, and 190 are denied as to Central.  To the extent those 

Paragraphs set forth claims specific to the other Defendants, no response is required by Central. 

72. Answering the incorporated allegations of Paragraph 191, Central incorporates the 

preceding admissions and denials as if fully restated. 

73. Paragraphs 192, 193, 194, 195, 196, 197, 198, 199, 200, 201, 202, and 203 are 

denied as to Central.  To the extent those Paragraphs set forth claims specific to the other 

Defendants, no response is required by Central.  
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74. Answering the incorporated allegations of Paragraph 204, Central incorporates the 

preceding admissions and denials as if fully restated. 

75. Answering Paragraph 205, Central admits only that the cited case contains the 

quoted language.   

76. Paragraphs 206 and 207 are denied as to Central.  To the extent those Paragraphs 

set forth claims specific to the other Defendants, no response is required by Central. 

II.  ADDITIONAL DEFENSES AND CROSS-CLAIMS AGAINST SANTEE COOPER 
 

A. FACTUAL BACKGROUND RELEVANT TO ADDITIONAL DEFENSES AND 
CROSS-CLAIMS AGAINST SANTEE COOPER 

 
77. Central provides total wholesale electric service to all of South Carolina’s 20 

retail electric cooperatives, which in turn serve over 700,000 accounts in all 46 counties of South 

Carolina through a distribution network totaling more than 70,000 miles of distribution line. 

78. Santee Cooper is South Carolina’s state-owned electric and water utility. Through 

its decades-long relationship with Central, Santee Cooper also generates the power distributed by 

the state’s 20 electric cooperatives. 

79. Santee Cooper is governed by and subject to the provisions of its enabling act, 

including S.C. Ann. §§ 58-31-10 through 58-31-220.  

80. In 1980, Central entered into a Power Systems Coordination and Integration 

Agreement (as subsequently amended, the “Coordination Agreement”) with Santee Cooper. 

81. The Coordination Agreement requires Central to purchase most of its electrical 

power and energy requirements from Santee Cooper. 

82. Under the Coordination Agreement, Santee Cooper charges Central for about 

70% of Santee Cooper’s capital costs.  
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83. In 2008, Santee Cooper and South Carolina Electric & Gas Company 

(“SGE&G”), a subsidiary of SCANA, agreed to construct two additional nuclear-power 

generating units (“Units 2 and 3” or “the Project”) at the V.C. Summer plant in an arrangement 

under which Santee Cooper would own 45% of the Project and SCE&G would own the 

remaining 55%. 

84. To build the new units, the Owners entered into an Engineering, Procurement, and 

Construction (“EPC”) contract with Westinghouse Electric Company (“WEC”) and Stone & 

Webster, a division of the Shaw Group. WEC served as the chief contractor for the Project. 

85. During construction, Chicago Bridge & Iron acquired Stone & Webster, resulting 

in the formation of a subsidiary company known as CB&I Stone Webster (“CB&I”). WEC, 

together with CB&I, are collectively referred to herein as “the Consortium.” 

86. The agreements governing construction originally provided for Unit 2 to be 

completed in April 2016 and for Unit 3 to be completed in January 2019, at a combined cost of 

approximately $12 billion. Santee Cooper intended to pass its share of the costs associated with 

the construction on to its customers, including Central. Santee Cooper has charged and continues 

to charge Central for costs arising from the construction of Units 2 and 3.    

87. In 2008, the Owners applied to the Nuclear Regulatory Commission (“NRC”) for 

a Combined Construction and Operating License to build Units 2 and 3, and shortly thereafter 

entered into the EPC agreement with the Consortium.  

88. By late 2009, Santee Cooper recognized that it did not need a full 45% ownership 

interest in the Project, a point Central pressed repeatedly.  By April 2010 Central was urging 

Santee Cooper to reduce its ownership share in Units 2 and 3 from 45% to 5% to 15%. 
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89. Central continued to express these concerns, imploring Santee Cooper in October 

2010 to “move as expeditiously as possible” to reduce its ownership interest “preferably to 10% 

or less.” 

90.  In December 2010, Santee Cooper’s CEO Lonnie Carter (“Carter”) 

acknowledged the “absolute need to reduce our ownership from 45% to a lesser degree,” stating: 

“[i]t is imperative that we make that happen.” He explained that the initial effort would be to 

reduce Santee Cooper’s ownership interest to 20%, but Santee Cooper would not stop there, and 

would seek to “move more of the power through purchased power agreements to further reduce 

the costs . . . .”  

91. Over about a four-year period, Santee Cooper sought to reduce its ownership 

interest in the plant from 45% to 20%.  

92. In 2012, Santee Cooper retained Energy Strategies, Inc. (“ESI”) to assist in 

developing a marketing plan for this effort. ESI’s president, Howard Axelrod, reported in 2013 

that with the exception of Duke Energy, “[n]o other utility that was approached by Santee 

Cooper has indicated an interest in either an outright asset purchase or the execution of a long 

term PPA [purchase power agreement].” Axelrod explained that “[u]ntil VCS construction is 

complete, the plants are operating at full capacity, and all costs are known with a high degree of 

certainty, it is unlikely, that any utility, albeit with few exceptions [Duke and TVA], would likely 

entertain such an asset acquisition unless the offering was significantly discounted to reflect the 

risks and uncertainties associated with a $10 billion ongoing nuclear construction project.” 

(Axelrod reported that TVA was “in the process of re-evaluating its position on the role nuclear 

power will play in future generation expansion plans.”)  
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93. Santee Cooper’s discussions with Duke progressed farther than with other 

utilities, but those discussions came to an end in late 2013/early 2014. As predicted by Axelrod, 

no other utility was interested in purchasing an ownership interest in the Project.  

94. The only deal Santee Cooper was able to reach was an agreement to sell a 5% 

interest to SCE&G in January 2014, but this came with a huge caveat: SCE&G’s obligation to 

purchase would be triggered only if and when Unit 2 became operational. In the meantime, all 

the construction and cost risk of that 5% interest would remain with Santee Cooper. Consistent 

with Axelrod’s observation about other utilities, not even SCE&G, the Project co-owner, was 

willing to take on more risk associated with the Project. Moreover, to secure this “deal,” Santee 

Cooper had to agree that until commercial operation of Unit 3, it would be prohibited from 

selling any further interest in the Project without SCE&G’s consent. The triggering event 

(commercial operation of Unit 2) never occurred, of course, and Santee Cooper thus never 

reduced its 45% interest in the Project. 

95. While unsuccessfully attempting to sell what no other utility wanted to buy, 

Santee Cooper forged ahead with the Project, a project beset with fundamental problems 

practically from the outset.  

96. One of the major problems afflicting the project was delay in the fabrication and 

delivery of submodules. Rather than constructing the entire facility on-site, the construction plan 

called for fabrication of submodules off-site, at a facility in Lake Charles, Louisiana, then 

shipment of the submodules to the site for assembly into modules. Problems with the submodule 

fabrication work began almost from the start.  

97. Two of the major modules, CA20 and CA01, had Unit 2 “hook” dates of 

November 18, 2011 and March 29, 2013, respectively. (The “hook” date is the date the module 
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has been assembled and is ready to be “hooked” by the on-site crane and placed into position.) It 

was essential that the Consortium meet these hook dates in order to achieve the Unit 2 substantial 

completion date of April 1, 2016.  

98. However, when the NRC attempted to inspect the module fabrication facility in 

January 2011, the NRC was surprised to discover that the contractor had not made enough 

progress to make the inspection worthwhile, and the inspection was terminated early.  

99. Michael Crosby (“Crosby”), became Santee Cooper’s Vice President of Nuclear 

Operations and Construction in October 2011. By that time, Lonnie Carter was well aware of the 

submodule fabrication and delivery problem, and asked Crosby to look into it.  

100. The submodule problems identified in 2011 continued, and in a new schedule 

issued by the Consortium in August 2012, the CA20 and CA01 hook dates were delayed 14 

months, to January 19, 2013 and May 28, 2014, respectively. (The Unit 2 substantial completion 

date was delayed by 11 months.) But module production did not improve. As of the end of 

September, 2012, fewer than half of the 72 CA20 submodules had been delivered to the site.  

101. Crosby visited the Lake Charles facility on or about January 9, 2013. Two days 

later, in an email to Carter, Crosby observed that “[p]roduction work in Lake Charles is still in 

the ditch.”  

102. By June 2013, the submodule delays had reached the point that the completion 

dates for both units had to be pushed out again: 9 to 12 months for Unit 2 and a similar delay for 

Unit 3.  

103. Carter likewise recognized the seriousness of the submodule delays, stating in 

August 2013 that “[t]he Consortium’s inability to deliver submodules has been a major source 

of concern and risk for this project for a long time,” and further “that the Consortium’s inability 
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to fulfill their contractual commitments in a timely manner places the project’s future in 

danger.”  

104. In an email dated September 6, 2013, Carter and SCE&G’s CEO relayed these 

concerns to WEC, noting that “missed deadlines [have] put potentially unrecoverable stress on 

the milestone schedule approved by the SC Public Service Commission.” The Owners further 

cautioned that “continuing delays and cost overruns are unacceptable.”  

105. But those delays and cost overruns continued, to the point that Santee Cooper was 

no longer able to rely on the Consortium’s module schedule. In October 2013, Carter stated that 

he had “no real confidence in [the Consortium’s] ability to provide modules as scheduled” and 

had “received so many new schedules that they are meaningless.”  

106. On February 5, 2014, Crosby conveyed to Carter the stark assessment that “CA01 

is in the toilet” and that meeting the CA01 schedule would take “Divine intervention.” A month 

later, on March 5, 2014, he sent another email to Carter, stating that it was “past time to end the 

Lake Charles Debacle” and that “Sub-module deliveries are going to kill the project.” (See 

Exhibit “A” attached hereto.)  

107. As reflected in his typed meeting notes, Crosby had concluded by March 2014 

that WEC officials were either incompetent or intentionally misleading the Owners regarding 

project delays. 

108. On May 6, 2014, Carter and Marsh sent a 14-page letter to the Consortium 

detailing the long, troubled history of submodule schedule delays, concluding that the 

Consortium had “made promise after promise, but fulfilled few of them.”  
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109. While significant, the submodule fabrication and delivery problem was by no 

means the only one afflicting the Project.  The following is a list of project concerns identified by 

Crosby, and when he became aware of each concern: 

a. Submodule fabrication and delays (2011)  

b. Potential cost overruns (late 2012)  

c. Voluminous work packages (2013)  

d. Productivity factors (2013)  

e. Craft labor ratios (2013)  

f. Monthly percent complete rate (2013)  

g. Project management (late 2013)  

h. Late designs and design changes (Dec. 2013)   

i. Ability of the Consortium to adhere to the schedule (Dec. 2013)  

j. Lack of fully resource loaded integrated project schedule (Aug. 2014) 

k. Schedule credibility (Aug. 2014)  

110. Marion Cherry – Santee Cooper’s full time, on-site representative for the Project 

– was also well aware of these problems. In October 2014, an SCE&G employee summarized the 

problems in an email involving Cherry as follows: “CBI has productivity problems in the field. 

Can’t meet a schedule. WEC keeps changing design that impact field and shops. The shops have 

quality and production problems. There are a multitude of procurement issues. The field non 

manuals and indirects are out of control.  CBI, one of the largest contractors in the universe can’t 

find the necessary resources.” Another SCE&G employee responded: “You hit the nail on the 

head!” Cherry’s response: “Amen, brothers!”  

E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2019 A

ug 09 4:17 P
M

 - H
A

M
P

T
O

N
 - C

O
M

M
O

N
 P

LE
A

S
 - C

A
S

E
#2017C

P
2500348

E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2019 O

ct 08 1:30 P
M

 - B
E

R
K

E
LE

Y
 - C

O
M

M
O

N
 P

LE
A

S
 - C

A
S

E
#2019C

P
0802493



 

17 
 

111. In December 2013, the Consortium promised the Owners a new schedule, and 

finally delivered it in August 2014. The new schedule, which called for substantial completion of 

Unit 2 in June 2019 and Unit 3 in June 2020, was promptly recognized by the Owners as neither 

credible nor achievable. For example, in an August 5, 2014, email forwarded to Cherry, an 

SCE&G employee declared that the “schedule is a joke” and stated that “[s]omeone should be 

fired for thinking this would be acceptable to us.”  

112. Lonnie Carter, in a September 8, 2014, email to SCE&G’s CEO, bluntly stated: 

“[M]y sense is that neither the Owners nor the Consortium have any real confidence that the 

proposed rollout schedule that the Consortium shared with the Owners on August 1st is 

achievable. I am concerned that we have become tied to artificial dates, both past and future, 

often driven by disclosure considerations.” (See Exhibit “B” attached hereto.)  

113. In a January 7, 2015, email to Carter, Crosby summarized a meeting between the 

Owners and the Consortium wherein the Owners expressed a total lack of confidence in the new 

schedule. In fact, Crosby stated that he and Steve Byrne (an executive with SCE&G) had 

“pummeled” the Consortium over this issue: 

 

114. But while Carter was lamenting that the Owners had become tied to “artificial 

dates,” and had no real confidence in the Consortium’s schedule, and while Crosby was 

pummeling a WEC executive when he questioned the Owners’ lack of confidence in that 
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schedule, Santee Cooper was telling the public a different story. In its 2014 Annual Report, 

which was made available in about April 2015 and sent to the Governor and other government 

officials in May, 2015, Santee Cooper reported that the Owners had evaluated the schedule 

received from the Consortium in early August, 2014, and that  

[b]ased upon this evaluation, the Consortium has indicated that the Unit 2 
substantial completion date is expected to occur by June 2019 and the substantial 
completion date of Unit 3 may be approximately 12 months later. SCE&G and the 
Authority are continuing discussions with the Consortium executive management 
in order to identify potential mitigation strategies to accelerate the substantial 
completion dates of the units and are working to arrive at an acceptable schedule 
and cost estimate. 
 
115. Thus, while acknowledging internally its complete lack of confidence that the 

Consortium’s schedule could be met, Santee Cooper reported precisely that schedule in its 

Annual Report—and then misled the public even further by suggesting that the June 2019 – June 

2020 dates might be accelerated. 

116. An obvious flaw in the August 2014 schedule was that it was based on unrealistic 

productivity factors and other metrics. For example, the August 2014 schedule assumed a 

productivity factor (PF) of 1.15. A productivity factor is a ratio of actual to earned hours on a 

project. A productivity factor of 1.0 is the goal; a productivity factor of 2.0 means it took twice 

as long to accomplish a unit of work as planned.  

117. Within a matter of months after issuance of the August 2014 schedule, it was 

obvious the Consortium was not coming close to achieving a PF of 1.15. In January, Cherry 

calculated that during the five months immediately following issuance of the new schedule, the 

average monthly PF was an abysmal 2.27.   

118. The slow rate of progress made it abundantly clear that the Project would not be 

completed on time or on budget. In April 2015, Crosby and Cherry prepared graphs and charts 
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clearly showing this. In one graph, they depicted the “total target cost impact of the 

Consortium’s poor management of productivity and labor ratios.” Two scenarios were run using 

PF and labor ratios that were significantly better than the actual numbers achieved by the 

Consortium over the five months that had elapsed since issuance of the August 2014 schedule. 

Each scenario showed “cumulative target costs that are significantly over budget.” Omitted 

from the graph was a scenario using an average of the actual numbers recorded on the project 

during that five-month period. Crosby explained that this scenario “is not shown on the graph 

because it would be off the chart.” Thus, Santee Cooper was well aware that even if 

productivity at the Project improved significantly, the total costs of the Project would be 

substantially higher than the public cost estimate. And Santee Cooper knew that if progress 

continued at the current rate, the total costs of the Project would be “off the chart.”  

119. In another April 2015 chart, Cherry depicted the Project’s percent complete based 

on “direct craft,” i.e., the people actually doing the work. This striking chart is reprinted below.  
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120. The chart reveals that at the current rate of progress, Unit 2 would be only about 

35% complete in the summer of 2019, and to meet the required June 2019 substantial completion 

date, the rate of progress would have to soar to wholly unrealistic heights never seen on the 

Project.  

121. By June 2015, Santee Cooper not only knew that the June 2019 and June 2020 

dates were completely unrealistic, but expressed “little confidence” that Unit 3 would be 

completed by the end of 2020. This was critical, because the units had to be in service by January 

1, 2021, in order for SCE&G to receive approximately $2.2 billion in federal “production tax 

credits,” a critical assumption underlying the economics of the Project. Santee Cooper 

recognized that because of the dismal pace of construction, those tax credits were “in jeopardy.”  

122. In the summer of 2015, the Owners secretly retained Bechtel Power Corporation 

to conduct an independent assessment of the Project. Bechtel has substantial experience 

designing and constructing nuclear-fueled power plants.  

123. In October 2015, Bechtel presented its initial findings to the Owners and 

delivered a comprehensive draft report in November 2015. 

124. The draft report contained a number of highly critical conclusions about the 

Project, its “challenges,” and various failures of Santee Cooper and SGE&G. 

125. A key conclusion—in fact, the first conclusion set forth in the Executive 

Summary—was that “the current schedule is at risk.” Bechtel explained that “[t]he to-go scope 

quantities, installation rates, productivity, and staffing levels all point to project completion later 

than the current forecast.” Bechtel concluded that the Unit 2 and Unit 3 commercial operation 

dates (CODs) would be delayed as follows: 
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126. Although Crosby did not see “any real surprises” in Bechtel’s finding, he found 

the projected commercial operation dates “sobering.” 

127. The Owners were concerned about Bechtel’s findings being made public. 

Crosby’s notes from a January 2016 meeting show Santee Cooper even questioned the need for a 

final written report that might be used to “throw rocks” at the Owners.  

 

128. Eventually, Bechtel’s schedule projection was deleted from the final report. 

Nevertheless, even the watered-down Bechtel report identified numerous major issues affecting 

the project, including the following:  

a. The project contractors’ plans and schedules are “not reflective of actual project 

circumstances,” and their project forecasts do “not have a firm basis.” 

b. The contractors “lack the project management integration needed for a successful 

project outcome.” 

c. There is a “lack of shared vision, goals, and accountability between the Owners” 

and the contractors. 

d. The necessary detailed engineering design is “not yet completed.” 

e. The “issued design is often not constructible.” 
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f. “Construction productivity is poor for various reasons including changes needed 

to the design, sustained overtime, complicated work packages, aging workforce, 

etc.” 

g. The “oversight approach taken by the Owners does not allow for real-time, 

appropriate cost and schedule mitigation.” 

h. And the “Owners do not have an appropriate project controls team to 

assess/validate” the contractors’ “reported progress and performance.” 

129. Bechtel further concluded that “the V.C. Summer Units 2 & 3 project suffers from 

various fundamental [engineering, procurement, and construction] and major project 

management issues that must be resolved for project success.” 

130. Bechtel confirmed what Santee Cooper already knew – the Project was in dire 

shape. Nevertheless, the Owners forged ahead with construction. Unsurprisingly, matters did not 

improve.  

131. In March 2016, just a month after the final Bechtel report was issued, Crosby 

candidly assessed the state of the Project, concluding among other things that: 

 “We don’t drive accountability of the Consortium.” 

 “Schedule – if it’s not well vetted and achievable 
o It’s misleading and quite frankly deceptive.” 

 
 “Owners do not independently measure the Consortium’s work 

o We depend on the Consortium to measure, manage and report  
 Not competent 
 Not transparent 
 Marketing specialists … not EPC managers 
 End of the day ... no one is accountable.”  

 
 “As Owners ... we are simply holding on ... hoping and trusting the Consortium 

will one day pull it all together.”  
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 “Seven years later . . .  
o Engineering is not complete 

 No one on our team can tell us . . . just how incomplete it is. 
 We simply parrot what they tell us … hope for better times” 

 
o “Procurement ... has devastated the critical path” 

 
o “Construction … is off the chart poor 

 Engineering continues to be the problem 
 11% … over the last 36 months 

 That pace says we complete 2038 
o We seem to be indifferent to it 

(See Exhibit “C” attached hereto.)  

132. Notwithstanding Crosby’s stunning conclusions, Santee Cooper continued to pour 

money into the Project for almost two more years before it was finally abandoned in July 2017.   

133. In late 2015, Santee Cooper and SCE&G negotiated a fixed-price option with the 

Consortium, which was supposed to shift all the risk to the Consortium. But that was hardly the 

case. Before the fixed price option was exercised in November 2016, Santee Cooper was well 

aware that WEC was having substantial financial difficulty and could declare bankruptcy. In 

fact, in March 2016, Crosby zeroed in on this risk, pointedly asking: “Does the exercise of the 

Fixed Price Option make it more likely that Westinghouse will pursue a strategic bankruptcy in 

order to have the bankruptcy court reject the EPC Agreement?”   

134. Notwithstanding the known risk of Westinghouse declaring bankruptcy and the 

myriad problems plaguing the Project, Santee Cooper and SCE&G entered into the fixed price 

contract in November 2016. Shortly thereafter, the risk identified by Crosby befell the Project. In 

March 2017, Westinghouse declared bankruptcy and stated that it would not finish construction 

of Units 2 and 3 under the fixed-price contract. Any supposed benefit of the fixed price contract 

thereby completely evaporated.       
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135. The emails, letters, etc., described above tell the indisputable story of a project 

beset almost from the beginning with myriad fundamental, entrenched problems that led 

inexorably to major delays and cost overruns. Yet, it was a story Santee Cooper kept largely to 

itself. With the exception of the letters exchanged between Calcaterra and Carter in 2010, none 

of the emails, letters, notes, charts, graphs, reports, and other documents described above were 

shared with Central. This includes the Bechtel assessment. Santee Cooper told Central nothing 

about that assessment after receiving it in November 2015, and when Central learned about it in 

late 2016 and expressly requested a copy, Santee Cooper denied the request. Only after the 

Project was abandoned in July 2017 did the true, alarming facts about the Project start coming 

out. Until then, Central, like so many others, was kept in the dark. 

136. To cite just a few examples, Central was not informed that submodule fabrication 

at Lake Charles was “still in the ditch” in February 2013; that in March 2014, Crosby concluded 

that “[i]t’s past time to end the Lake Charles debacle” and that “sub-module deliveries are going 

to kill the project”;  that in April 2014, Santee Cooper and SCE&G had informed the CEOs of 

WEC and CB&I that they were either “incompetent or intentionally misleading” the Owners; 

that in September 2014, Santee Cooper’s CEO did not have “any real confidence that the 

proposed rollout schedule that the Consortium shared with the Owners on August 1st [was] 

achievable” and concluded that the Owners had “become tied to artificial dates . . . often driven 

by disclosure considerations”;  that in June 2015, Santee Cooper had determined that “the 

Consortium has little credibility ... for developing a realistic cost estimate”; and that in March 

2016, construction was “off the chart poor,” that at the current pace, construction would not be 

complete until 2038, as to which the Owners were seemingly “indifferent,” and that Santee 

Cooper was “simply holding on . . . hoping and trusting the Consortium will one day pull it all 
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together.” Santee Cooper officials candidly discussed all this and much more among themselves 

and with SCE&G, but concealed these facts from Central and the public.   

137. On July 31, 2017, Santee Cooper issued a press release announcing the Directors’ 

decision to suspend construction of Units 2 and 3. SCE&G issued a similar press release on the 

same day. Santee Cooper’s July 31 press release explained that Santee Cooper had spent 

approximately $4.7 billion in construction and interest to date and that finishing the Project 

would end up costing Santee Cooper a total of $11.4 billion. 

138. Units 2 and 3 never entered service, were never used or usable by Santee Cooper, 

SCE&G, or anyone else, and will provide no benefit to Santee Cooper’s customers, including 

Central. 

139. Notwithstanding the abandonment of Units 2 and 3, Santee Cooper has continued 

to charge Central for costs associated with the construction of those units. 

B. ADDITIONAL DEFENSES TO FIFTH AMENDED CLASS ACTION 
COMPLAINT 

 
FOR A SECOND DEFENSE OR AFFIRMATIVE DEFENSE 

(Negligence of Others) 
 

140. Central is not directly, vicariously, or otherwise liable for any acts or omissions of 

SCE&G, Santee Cooper, or Santee Cooper’s board of directors regarding the design, 

construction, or abandonment of the V.C. Summer Project or the rates charged as a result of the 

V.C. Summer project and cannot be held liable for the acts or omissions of those parties.   

FOR A THIRD DEFENSE OR AFFIRMATIVE DEFENSE 
(Lack of Proximate Cause) 

 
141. Any alleged damages claimed to be sustained by Plaintiffs and the putative class 

relating to the design, construction, or abandonment of the V.C. Summer Project were 
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occasioned and proximately caused solely by the acts or omissions of other parties over whom 

Central had no supervision or control, and therefore Central cannot be held liable to Plaintiffs 

and the putative class for any alleged damages sustained by Plaintiffs by reason of those alleged 

acts or omissions. 

FOR A FOURTH DEFENSE OR AFFIRMATIVE DEFENSE 
(Statute of Limitations) 

 
142. Plaintiffs’ claims and those of the putative class are barred in whole or in part by 

the applicable statutes of limitation and any applicable statute of repose. 

FOR A FIFTH DEFENSE OR AFFIRMATIVE DEFENSE 
(Economic Loss Rule) 

 
143. The cause of action by Plaintiffs and the putative class for negligence against 

Central is barred by the economic loss rule because the damages sought to be recovered are 

economic. 

FOR A SIXTH DEFENSE OR AFFIRMATIVE DEFENSE 
(Lack of Privity) 

 
144. Because Plaintiffs and the putative class have no contractual or other legal 

relationship with Central, Plaintiffs’ claims against Central and those of the putative class against 

Central are barred because of a lack of privity. 

FOR A SEVENTH DEFENSE OR AFFIRMATIVE DEFENSE 
(Lack of Standing) 

 
145. Plaintiffs and the putative class lack standing to sue Central. 

FOR AN EIGHTH DEFENSE OR AFFIRMATIVE DEFENSE 
(No Unjust Enrichment) 

 
146. As a non-profit entity, Central retains only sufficient money to cover its costs and 

to meet its capital requirements. 
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147. Because Central has paid to Santee Cooper rates for power as established by 

Santee Cooper, Central has not been enriched by the reimbursement of those costs from its 

member cooperatives. 

FOR A NINTH DEFENSE OR AFFIRMATIVE DEFENSE 
(Rule 12(b)(6)) 

 
148. The Third Amended Complaint fails to state facts sufficient to constitute a cause 

of action pursuant to which punitive damages, treble damages, or costs could be awarded, or any 

other relief granted, against Central. 

C. CENTRAL’S CROSS-CLAIMS AGAINST DEFENDANT SANTEE COOPER 

1.  NATURE OF CROSS-CLAIMS 
 

149. Central seeks a declaration that Santee Cooper, which owns 45% of the abandoned 

nuclear generating units at V.C. Summer, lacks statutory authority to impose on its 

customers charges related to the failed V.C. Summer Project, and further seeks a declaration 

of Central’s rights and Santee Cooper’s contractual obligations with respect to improper 

charges that Santee Cooper has imposed and intends to impose on Central, as well as a 

constructive trust on a lump sum payment received by Santee Cooper.  In addition to 

Central’s cross-claims against Santee Cooper, Central further seeks statutory relief against 

Santee Cooper’s individual directors solely in their capacity as directors. 

2.  PARTIES AND JURISDICTION 
 

150. Central is a South Carolina non-profit corporation with headquarters located 

in Columbia, South Carolina. Central is not subject to the jurisdiction of the South Carolina 

Public Service Commission or the Base Load Review Act, S.C. Code Ann. §§ 58-33-210 

through 58-33-298. 
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151. Santee Cooper is a public authority of the State of South Carolina, a body 

corporate and politic, with the power to sue and be sued, and with a principal office in the 

town of Moncks Corner near the Santee Cooper power dam and navigation locks in Berkeley 

County. 

152. William Finn, Barry Wynn, Kristofer Clark, Merrell W. Floyd, J. Calhoun Land 

IV, Stephen H. Mudge, Peggy H. Pinnell, Dan J. Ray, and David F. Singleton are the directors of 

Santee Cooper. These individual parties are collectively referenced as “Directors”.  

153. The parties are subject to the jurisdiction of this Court. 
 
154. Venue is proper in this Court. 
 
155. The Court has subject-matter jurisdiction over the claims in this action. 

3.  INCORPORATION OF FACTUAL ALLEGATIONS 

156. The preceding factual allegations set forth in Paragraphs 77 through 139 of 

Section II. A. “FACTUAL BACKGROUND RELEVANT TO ADDITIONAL DEFENSES AND 

CROSS-CLAIMS AGAINST SANTEE COOPER” are incorporated by reference into each 

individual claim for relief below as if fully restated within each claim for relief. 

4.  CLAIMS FOR RELIEF 
 

COUNT ONE 
Declaratory Judgment—Breach of Statutory Duties 

(Santee Cooper) 
 
157. Central seeks a declaration of Santee Cooper’s statutory authority under South 

Carolina law, and enforcement of that authority as declared by the Court.  This case presents 

a justiciable controversy, and Central is entitled to have determined questions of 

construction arising under the statutes at issue and to obtain a declaration of rights, status, or 

other legal relations thereunder in accordance with the Uniform Declaratory Judgments Act, 
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S.C. Code Ann. §§ 15-53-10 through 15-53-140. 

158. Because Santee Cooper is a creature of statute, Santee Cooper’s powers are 

enumerated and limited by statute. 

159. S.C. Code Ann. § 58-31-30 subsections (A)(7) and A(13) expressly impose 

the “used and useful” test on Santee Cooper’s ability to include costs for facilities in rates 

charged to its customers. Accordingly, while Santee Cooper has statutory authority to build 

and maintain facilities for the manufacture, distribution, purchase, and sale of power, and 

has authority to impose charges for the use of those facilities, Santee Cooper has no 

authority to collect charges for facilities that are not used or useful, for services that are not 

rendered, or for commodities that are not furnished. 

160. Because Santee Cooper and SCE&G have abandoned the V.C. Summer 

Project and the construction of V.C. Summer Units 2 and 3, those facilities will not be used 

and useful, and Santee Cooper will not render any services or furnish any commodities in 

connection with those facilities. 

161. Thus, Santee Cooper has exceeded its statutory authority and violated South 

Carolina law by imposing and collecting charges related to the V.C. Summer Project and the 

construction of the abandoned V.C. Summer Units 2 and 3.  As a creature of statute, Santee 

Cooper has only those rights granted by statute, and its attempt to charge Central for the 

abandoned project is ultra vires and unlawful. 

162. Additionally, at all times relevant to this Cross-Claim, S.C. Code Ann. § 58-31-

55 required Santee Cooper to provide generation, transmission, and distribution services to 

its wholesale and retail customers “at just and reasonable rates.” 
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163. Under settled rate-making principles applicable to Santee Cooper, it may not 

recover from ratepayers the costs associated with facilities that are not used and useful 

and/or that have been abandoned before completion. 

164. V.C. Summer Units 2 and 3 have been abandoned, and such units are not, and 

will not be, used and useful. 

165. Thus, it is unjust and unreasonable, and a violation of its statutory duties, for 

Santee Cooper to impose on ratepayers rates that include costs associated with Units 2 and 3. 

166. Central is entitled to a declaration that Santee Cooper has exceeded its 

statutory authority and violated South Carolina law by imposing and collecting rates that 

include costs associated with the V.C. Summer Project and the abandoned V.C. Summer 

Units 2 and 3. 

167. In the alternative, even if Santee Cooper were not required to exclude from 

rates all costs associated with the abandoned units, a substantial portion of such costs, in an 

amount to be determined at trial, should be excluded because inclusion of such costs in the 

rates to ratepayers would not be just or reasonable. 

168. Thus, in the alternative, Central is entitled to a declaration that Santee Cooper 

has exceeded its statutory authority and violated South Carolina law by imposing and 

collecting unjust and unreasonable rates related to the V.C. Summer Project and the 

construction of the abandoned V.C. Summer Units 2 and 3. 

COUNT TWO 
Breach of Contract 

(Santee Cooper) 
 
169. Central seeks a declaration of its rights and Santee Cooper’s duties under the 
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Coordination Agreement, and enforcement of those rights and duties. This case presents a 

justiciable controversy, and Central is entitled to have determined questions of construction 

arising under the contract at issue and to obtain a declaration of rights, status, or other legal 

relations thereunder in accordance with the Uniform Declaratory Judgments Act, S.C. Code Ann. 

§§ 15-53-10 through 15-53-140. 

170. The Coordination Agreement between Santee Cooper and Central is a binding 

and enforceable contract under which Central has performed its obligations. 

171. In addition to violating South Carolina law by imposing rates and charges 

related to the V.C. Summer Project and the construction of the abandoned V.C. Summer 

Units 2 and 3, as set forth in Count One, Santee Cooper has breached the Coordination 

Agreement. 

172. Permissible rates and charges for Central’s purchases from Santee Cooper under the 

Coordination Agreement are derived from an annual “Cost of Service Study.” 

173. The annual Cost of Service Study is based on Santee Cooper’s “revenue 

requirements,” which are defined as ‘‘those annual costs of a utility (in this case, [Santee 

Cooper]) that are reasonably recovered through rates and charges to [Santee Cooper’s customers] for 

“service during a given period.” (Sec. I. A. of Appx. E to May 20, 2013 Amendment to 

Coordination Agreement) (emphasis added). 

174. Because the V.C. Summer Project was abandoned, V.C. Summer Units 2 and 3 are 

not providing and will not provide any service to Central, and the Coordination Agreement does not 

permit Santee Cooper to recover costs associated with such units from Central. In charging such 

costs to Central, Santee Cooper has breached and continues to breach the Coordination Agreement, 

including the implied covenant of good faith and fair dealing, and Central is entitled to a 
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declaration to that effect. 

175. Additionally, because the abandoned Units 2 and 3 are not and will not be used or 

useful, the costs associated with those units may not reasonably be recovered from Central. In 

charging such costs to Central, Santee Cooper has breached and continues to breach the 

Coordination Agreement. 

176. In the alternative, even if Santee Cooper were not required to exclude from rates all 

costs associated with the abandoned units, a substantial portion of such costs, in an amount to be 

determined at trial, cannot “reasonably” be recovered from Central. In charging such costs to 

Central, Santee Cooper has breached and continues to breach the Coordination Agreement, 

including the implied covenant of good faith and fair dealing, and Central is entitled to a 

declaration to that effect. 

177. Central is entitled to such further relief as is necessary or proper to ensure that 

Central is compensated for any past improper charges and to prevent Santee Cooper from 

imposing any future charges related to the V.C. Summer Project or V.C. Summer Units 2 

and 3. 

178. Central is also entitled to such further relief as is necessary or proper to 

prevent Santee Cooper from imposing any future unjust and unreasonable rates related to the 

V.C. Summer Project or V.C. Summer Units 2 and 3. 

179. In addition, pursuant to Art. II.B.1 of the Coordination Agreement, Santee Cooper 

was obligated to “exchange [with Central] information and studies and analyses relating to 

matters involving generation and transmission planning ….” 

180. The Coordination Agreement also requires Santee Cooper to “cooperate and 

coordinate [with Central] with respect to the joint planning of future Resources”—a process that 
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involves “Preliminary Assessments” based on “System Load Forecasts,” “Generation Expansion 

Plans,” and the “Planned Retirement” of any “Shared Resources” (including V.C. Summer Units 

2 and 3) that may no longer be necessary to meet system needs. (Art. IV of May 20, 2013 

Amendment to Coordination Agreement). This process also included review of whether existing 

generation plans should be modified.  

181. As part of this process, the parties were to work “cooperatively and in good faith” and 

“collaboratively.” Also, Santee Cooper was obligated to “regularly share with Central . . . information in 

its possession or control which [Santee Cooper] reasonably believes is material to the development of the 

Generation Expansion Plan.” 

182. Pursuant to its express and implied duties under Article IV, Santee Cooper was 

obligated to provide material information to Central regarding the V.C. Summer Project. 

183. Santee Cooper failed to provide material information to Central regarding the 

V.C. Summer Project. For example, Santee Cooper did not disclose either the First or Final 

Bechtel Reports to Central. Thus, Central did not know that in November 2015, Bechtel had 

concluded that the projected commercial operation dates would be delayed by 18 to 26 months 

for Unit 2 and 24 to 36 months for Unit 3, which would add significantly to overall project costs. 

184. Nor was Central informed about other problems known by Santee Cooper and 

identified by Bechtel with respect to the V.C. Summer Project. 

185. Santee Cooper thwarted the parties’ joint planning process and breached its duties 

under Articles II and IV, as well as the implied covenant of good faith and fair dealing, by failing 

to provide to Central information, studies, and analyses that were material to the V.C. Summer 

Project and the parties’ joint generation planning. 
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186. These breaches deprived Central of the full benefit of its contractual rights, 

including with respect to joint generation planning, Preliminary Assessments, Generation 

Expansion Plans, and the potential Planned Retirement of V.C. Summer Units 2 and 3. Central is 

entitled to a declaration to that effect and to such relief as is necessary or proper to ensure that 

Central is compensated for any past improper charges and to prevent Santee Cooper from 

imposing future charges related to the V.C. Summer Project. 

187. Santee Cooper further breached its duties under Article IV by failing to engage in 

good faith joint generation planning with Central. Central is entitled to a declaration to that effect 

and to such relief as is necessary or proper to ensure that Central is compensated for any past 

improper charges and to prevent Santee Cooper from imposing future charges related to the V.C. 

Summer Project. 

COUNT THREE 
Constructive Trust—Toshiba Payment and Citibank Payment 

(Santee Cooper) 
 
188. When it became apparent Westinghouse could not fulfill its obligations, 

Santee Cooper and SCE&G pursued claims against Toshiba Corp. (“Toshiba”), the parent 

entity of Westinghouse.   

189. Santee Cooper and SCE&G entered an arrangement with Toshiba whereby 

Toshiba agreed to pay Santee Cooper and SCE&G a total sum of $2.168 billion (“Toshiba 

Payment”) over a fixed period of time. 

190. Santee Cooper and SCE&G split the monetary guarantee from Toshiba 

according to their respective percentages of ownership, with Santee Cooper to receive 45 

percent ($976 million) and SCE&G to receive 55 percent ($1.19 billion). 
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191. Santee Cooper subsequently entered an arrangement with Citibank to sell its 

rights to the Toshiba Payment stream for a discounted lump sum cash payment in the 

amount of $831.2 million (“Citibank Payment”), which payment has been paid to Santee 

Cooper by Citibank. 

192. Santee Cooper’s conduct with respect to the V.C. Summer Project as set forth 

in these Cross-Claims and the circumstances pursuant to which Santee Cooper received the 

Citibank Payment render it inequitable for Santee Cooper to retain the Citibank Payment, 

which should instead be allocated to Santee Cooper’s customers in an amount proportional 

to the percentage of Santee Cooper’s capital costs borne by the customers. 

193. Central is Santee Cooper’s largest customer, and through the rates it pays to 

Santee Cooper, Central bears approximately 70% of Santee Cooper’s capital costs. 

194. This Court should impose a constructive trust on the Citibank Payment and order 

Santee Cooper to pay to Central 70% of the discounted lump sum payment received by Santee 

Cooper from Citibank, with such payment to be distributed by Central to its member 

cooperatives. 

COUNT FOUR 
Breach of Statutory Duties 

(Directors) 
 
195. This Cross-Claim is brought against the Directors solely in their official capacities 

as directors.  

196. Central is a wholesale customer of Santee Cooper and has standing to bring this 

claim under S.C. Code Ann. § 58-31-57. 

197. At all times relevant to this Cross-Claim, S.C. Code Ann. § 58-31-55 required the 
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Directors to ensure that Santee Cooper provide generation, transmission, and distribution 

services to its wholesale and retail customers “at just and reasonable rates.”  

198. The inclusion of costs associated with Units 2 and 3 in rates charged to Central is 

not just and reasonable.  

199. Central is entitled to a declaration that the imposition and collection of rates that 

include costs associated with the V.C. Summer Project and the abandoned V.C. Summer Units 2 

and 3 does not comport with S.C. Code Ann. § 58-31-55.  

200. In the alternative, Central is entitled to a declaration that, even if all costs 

associated with the abandoned units were not required to be excluded from Santee Cooper’s 

rates, a substantial portion of such costs, in an amount to be determined at trial, should be 

excluded because they are not just and reasonable.  

201. Central is entitled to such further relief, including equitable relief under S.C. Code 

Ann. § 58-31-57, as is necessary or appropriate to prevent Santee Cooper from imposing any 

future charges related to the V.C. Summer Project or V.C. Summer Units 2 and 3. 

COUNT FIVE 
Contractual Indemnification 

(Santee Cooper) 
 

202. Under Art. XIV.K of the Coordination Agreement, Santee Cooper agreed to 

indemnify and hold Central harmless from any and all legal and other expenses, suits, claims, 

damages, costs, fines, penalties, liabilities or other obligations of whatsoever kind, resulting from 

or connected with Santee Cooper’s performance under the Coordination Agreement, including 

but not limited to any act or omission of Santee Cooper’s officers, employees, and agents. 
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203. The claims asserted by Plaintiffs against Central in this action result from or are 

connected with Santee Cooper’s performance under the Coordination Agreement, including the 

acts and omissions of Santee Cooper’s officers, employees, and agents.  

204. Central is entitled to full contractual indemnification from Santee Cooper for all 

expenses, damages, costs, or other obligations incurred by Central as a result of Plaintiffs’ 

claims.  

III.  JURY DEMAND 
 
Central demands a trial by jury on all issues so triable. 
 

IV.  PRAYER FOR RELIEF 
 
Central therefore prays for the following relief: 

 
(a) For Plaintiffs’ Fourth Amended Complaint to be dismissed with respect to 

Central; 
 

(b) Declaratory Judgment against Santee Cooper as specified in Count One of 
Central’s Cross-Claims; 
 

(c) Compensation and additional relief as to Santee Cooper as specified in Count 
Two of Central’s Cross-Claims 
 

(d) Imposition of a constructive Trust as to Santee Cooper as set forth in Count 
Three of Central’s Cross-Claims; 
 

(e) Declaratory and additional relief as to the Directors as specified in Count Four of 
Central’s Cross-Claims; 
 

(f) An order requiring Santee Cooper to indemnify Central for all expenses, 
damages, costs, or other obligations incurred by Central as a result of Plaintiffs’ 
claims; 

(g) Declaratory and further necessary or proper relief; 
 
(h) An award of Central’s recoverable expenses of litigation from Santee 

Cooper; and 
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s/ Frank R. Ellerbe, III 

(i) Such other and further relief as this Court deems just and proper with respect 
to Plaintiff’s Complaint and Central’s Cross-Claims against Santee Cooper and 
the Directors. 

 
 

   
     __________________________________________ 
     Frank R. Ellerbe, III (SC Bar No. 1866) 

Elizabeth Van Doren Gray (SC Bar No. 2434) 
Kevin K. Bell (S.C. Bar No. 65495)  
SOWELL GRAY ROBINSON STEPP & LAFFITTE, LLC 

     Post Office Box 11449 
     Columbia, South Carolina 29211 
     (803) 929-1400 
     fellerbe@sowellgray.com 
     egray@sowellgray.com 
     kbell@sowellgray.com 
 
 
     Of Counsel  
     James A. Orr 
     Lee A. Peifer 
     Tracey K. Ledbetter 
     EVERSHEDS SUTHERLAND (US) LLP 
     999 Peachtree Street, NE, Suite 2300 
     Atlanta, GA 30309-3996 
     (404) 853-8000   
     jamesorr@eversheds-sutherland.com     
     leepeifer@eversheds-sutherland.com 
     traceyledbetter@eversheds-sutherland.com 
      
     Attorneys for Central Electric Power Cooperative, Inc.  
 
 
August 9, 2019 
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMONS PLEAS 
 ) FOURTEENTH JUDICIAL CIRCUIT 
COUNTY OF HAMPTON ) CASE NO. 2017-CP-25-348 
   
JESSICA S. COOK, CORRIN F. BOWERS 
& SON, CYRIL B. RUSH, JR., BOBBY 
BOSTICK, KYLE COOK, DONNA 
JENKINS, CHRIS KOLBE, and RUTH ANN 
KEFFER, on behalf of themselves and all 
others similarly situated, 

) 
) 
) 
) 
) 
) 

 
 

 ) AMENDED ANSWER OF DEFENDANT 
PALMETTO ELECTRIC COOPERATIVE, 

INC., TO PLAINTIFF’S FOURTH 
AMENDED CLASS ACTION COMPLAINT 

 
AND 

 
CROSSCLAIM AGAINST CERTAIN 

DEFENDANTS 
(Jury Trial Demanded) 

 

 Plaintiffs, ) 
 ) 
 vs. ) 
 ) 
SOUTH CAROLINA PUBLIC SERVICE 
AUTHORITY, an Agency of the State of 
South Carolina (also known as Santee 
Cooper); W. LEIGHTON LORD, III, in his 
capacity as chairman and director of the South 
Carolina Public Service Authority; WILLIAM 
A. FINN, in his capacity as director of the 
South Carolina Public Service Authority; 
BARRY WYNN, in his capacity as director of 
the South Carolina Public Service Authority; 
KRISTOFER CLARK, in his capacity as 
director of the South Carolina Public Service 
Authority; MERRELL W. FLOYD, in his 
capacity as director of the South Carolina 
Public Service Authority; J. CALHOUN 
LAND, IV, in his capacity as director of the 
South Carolina Public Service Authority; 
STEPHEN H. MUDGE, in his capacity as 
director of the South Carolina Public Service 
Authority; PEGGY H. PINNELL, in her 
capacity as director of the South Carolina 
Public Service Authority; DAN J. RAY, in his 
capacity as director of the South Carolina 
Public Service Authority; DAVID F. 
SINGLETON, in his capacity as director of 
the South Carolina Public Service Authority; 
JACK F. WOLFE, JR., in his capacity as 
director of the South Carolina Public Service 
Authority; CENTRAL ELECTRIC 
COOPERATIVE, INC.; PALMETTO 
ELECTRIC COOPERATIVE, INC.; SOUTH 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
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CAROLINA ELECTRIC & GAS 
COMPANY; and SCANA CORPORATION, 

) 
) 

 ) 
 Defendants. )  
 )  
 
TO: DANIEL A. SPEIGHTS, ESQUIRE, and A. GIBSON SOLOMONS, III, ESQUIRE, of 

SPEIGHTS & SOLOMONS; CLAYTON B. MCCULLOUGH, ESQUIRE, and ROSS A. 
APPEL, ESQUIRE, of MCCULLOUGH KHAN, LLC; and JAMES L. WARD, JR., 
ESQUIRE, and RANEE SAUNDERS, ESQUIRE, of MCGOWAN, HOOD & FELDER, 
LLC, ATTORNEYS FOR PLAINTIFFS 

 
Defendant Palmetto Electric Cooperative, Inc. (“Palmetto”), by and through its 

undersigned counsel, subject to and without waiving any applicable defenses and objections to 

Plaintiffs’ Fourth Amended Class Action Complaint (the “Complaint”), including, without 

limitation, those to the jurisdiction of this Court, hereby answers and responds to the Complaint 

as follows: 

1. Any and all allegations set forth in the Complaint not hereinafter admitted, 

qualified, or otherwise explained or denied, are hereby expressly denied and strict proof 

demanded thereof. 

2. Palmetto admits the allegations set forth in Paragraph 1 of the Complaint only 

insofar as it is alleged that Plaintiff Jessica Cook is a resident of Hampton County and purchases 

power from Palmetto.  With regard to any and all remaining allegations, Palmetto is without 

sufficient knowledge and information to respond to these allegations and therefore denies the 

same and demands strict proof thereof. 

3. Palmetto is without sufficient knowledge and information to respond to the 

allegations set forth in Paragraphs 2, 3, 4, 5, 6, and 7 of the Complaint and therefore denies the 

same and demands strict proof thereof.  Palmetto would further assert that such Plaintiffs are not 
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members of Palmetto, and accordingly do not purchase power from Palmetto, and have no legal 

standing or other relationship or basis to pursue claims against Palmetto. 

4. Upon information and belief, Palmetto admits the allegations set forth in 

Paragraph 8 of the Complaint 

5. Upon information and belief, Palmetto admits the allegations set forth in 

Paragraph 9 of the Complaint. 

6. Palmetto admits the allegations set forth in Paragraph 10 of the Complaint only 

insofar as it is alleged that Defendant Central Electric Power Cooperative, Inc. (“Central”) is a 

South Carolina business operating out of Columbia, South Carolina.  As to any and all remaining 

allegations, Palmetto is without sufficient knowledge and information to respond to these 

allegations and therefore denies the same and demands strict proof thereof. 

7. Palmetto admits the allegations set forth in Paragraph 11 of the Complaint but 

would further assert that its primary place of business is in Jasper County. 

8. Palmetto admits the allegations set forth in Paragraph 12 of the Complaint only 

insofar as it is alleged that Palmetto is an electric cooperative operating in South Carolina.  As to 

the remaining allegations set forth therein, Palmetto is without sufficient knowledge and 

information to respond to these allegations and therefore they are denied and strict proof is 

demanded thereof. 

9. Palmetto admits the allegations set forth in Paragraph 13 of the Complaint only 

insofar as it is alleged that Defendant South Carolina Electric & Gas Company (“SCE&G”) is 

engaged in the business of generation of electric power.  As to any and all remaining allegations, 

Palmetto is without sufficient knowledge and information to respond to these allegations and 

therefore they are denied and strict proof is demanded thereof. 
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10. Palmetto is without sufficient knowledge and information to respond to the 

allegations set forth in Paragraph 14 of the Complaint and therefore denies the same and 

demands strict proof thereof. 

11. The allegations set forth in Paragraph 15 of the Complaint are, in part, directed 

toward parties other than Palmetto and therefore require no response.  To the extent a response is 

required from Palmetto, it admits the allegations only insofar it is alleged that it provides electric 

service to certain customers in a limited geographic area.  Palmetto denies any and all remaining 

allegations and all those allegations inconsistent with the above limited admission. 

12. The allegations set forth in Paragraph 16 of the Complaint are not factual in 

nature and therefore should require no response.  To the extent a response is required, Palmetto 

denies the allegations and demands strict proof thereof. 

13. The allegations set forth in Paragraph 17 of the Complaint are pure legal 

conclusions that require no response.  To the extent a response is required, Palmetto denies the 

allegations as written. 

14. Palmetto is without sufficient knowledge and information to respond to the 

allegations set forth in Paragraph 18 of the Complaint and therefore these allegations are denied 

and strict proof is demanded thereof. 

15. The allegations set forth in Paragraph 19 of the Complaint are directed toward 

parties other than Palmetto and therefore require no response. 

16. Palmetto denies the allegations set forth in Paragraph 20 of the Complaint as 

written and would further assert that, of the named Plaintiffs, only Plaintiff Jessica Cook 

purchases power from Palmetto, the other named Plaintiffs do not purchase any power from 

Palmetto whatsoever. 
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17. The allegations set forth in Paragraphs 21, 22, 23, 24, 25, 26, and 27 of the 

Complaint are directed toward parties other than Palmetto and should therefore require no 

response.  To the extent a response is required, Palmetto is without sufficient knowledge and 

information to respond to the allegations set forth in Paragraphs 21, 22, 23, 24, 25, 26 and 27 of 

the Complaint and therefore these allegations are denied and strict proof is demanded thereof.] 

18. Palmetto denies the allegations set forth in Paragraph 28 of the Complaint as 

written to the extent such allegations are directed toward it. 

19. Palmetto denies the allegations set forth in Paragraph 29 of the Complaint to the 

extent such allegations are directed toward it. 

20. The allegations set forth in Paragraphs 30, 31, 32, 33, and 34 of the Complaint are 

directed toward parties other than Palmetto and should therefore require no response.  To the 

extent a response is required, Palmetto is without sufficient knowledge and information to 

respond to the allegations set forth in Paragraphs 30, 31, 32, 33, and 34 of the Complaint and 

therefore denies the same and demands strict proof thereof.] 

21. The allegations set forth in Paragraph 35 of the Complaint, including all subparts, 

are, in large part, directed toward parties other than Palmetto and therefore should require no 

response.  To the extent these allegations are directed toward Palmetto or assert or imply liability 

towards it, they are denied and strict proof is demanded thereof. 

22. Palmetto denies the allegations set forth in Paragraph 36 of the Complaint. 

23. Palmetto is without sufficient knowledge and information to respond to the 

allegations set forth in Paragraph 37 of the Complaint and therefore denies the same and 

demands strict proof thereof.  To the extent these allegations call for legal conclusions, no 

response is required. 
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24. Palmetto is without sufficient knowledge and information to respond to the 

allegations set forth in Paragraph 38 of the Complaint and therefore denies the same and 

demands strict proof thereof.   

25. Palmetto admits the allegations set forth in Paragraph 39 of the Complaint only 

insofar as it is alleged that Palmetto purchases power from Central and it has representatives who 

serve on Central’s Board of Directors.  All remaining allegations set forth in Paragraph 39 of the 

Complaint are directed toward other parties than Palmetto and require no response.   

26. Palmetto denies the allegations set forth in Paragraph 40 of the Complaint. 

27. Palmetto admits the allegations set forth in Paragraph 41 of the Complaint only 

insofar as it is alleged that Palmetto is owned by its members and owes certain duties to such 

members.  Any and all remaining allegations and all those allegations inconsistent with the 

above limited admission, including those intended to assert or imply liability as to Palmetto, are 

hereby denied and strict proof is demanded thereof.   

28. The allegations set forth in Paragraphs 42, 43, 44, 45, and 46 of the Complaint are 

directed toward parties other than Palmetto and should therefore require no response.  To the 

extent a response is required, Palmetto is without sufficient knowledge and information to 

respond to the allegations set forth in Paragraphs 42, 43, 44, 45, and 46 of the Complaint and 

therefore denies the same and demands strict proof thereof. 

29. The allegations set forth in Paragraphs 47, 48, 49, 50, and 51 of the Complaint 

call for pure legal conclusions and therefore require no response. 

30. The allegations set forth in Paragraphs 52, 53, 54, and 55 of the Complaint are 

directed toward parties other than Palmetto and should therefore require no response.  To the 

extent a response is required, Palmetto is without sufficient knowledge and information to 
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respond to the allegations set forth in Paragraphs 52, 53, 54, and 55 of the Complaint and 

therefore denies the same and demands strict proof thereof. 

31. The allegations set forth in Paragraphs 56 of the Complaint are pure legal 

conclusions which should require no response.  To the extent a response is required, Palmetto 

denies all allegations and demands strict proof thereof. 

32. The allegations set forth in Paragraphs 57, 58, and 59 of the Complaint call for 

pure legal conclusions and therefore should require no response.  To the extent a response is 

required, these allegations are denied and strict proof is demanded thereof. 

33. The allegations set forth in Paragraphs 60, 61, 62, and 63 of the Complaint call for 

pure legal conclusions and therefore should require no response.  To the extent a response is 

required, these allegations are denied and strict proof is demanded thereof.   

34. Palmetto denies the allegations set forth in Paragraphs 64, 65, 66, 67, 68, 69, and 

70 of the Complaint. 

35. Palmetto is without sufficient knowledge and information to respond the 

allegations set forth in Paragraph 71 of the Complaint regarding alleged damages suffered by 

Plaintiffs and therefore Palmetto denies the same and demands strict proof thereof.  Palmetto 

would further assert that it is not responsible for any alleged damages. 

36. In answering the allegations set forth in Paragraph 72 of the Complaint, Palmetto 

would restate its answers set forth in the above paragraphs as if stated verbatim herein. 

37. The allegations set forth in Paragraphs 73, 74, and 75 of the Complaint are 

directed toward parties other than Palmetto and therefore require no response.   

38. In answering the allegations set forth in Paragraph 76 of the Complaint, Palmetto 

would restate its answers set forth in the above paragraphs as if stated verbatim herein. 
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39. The allegations set forth in Paragraphs 77, 78, 79, 80, and 81 of the Complaint are 

directed toward parties other than Palmetto and therefore require no response.   

40. In answering the allegations set forth in Paragraph 82 of the Complaint, Palmetto 

would restate its answers set forth in the above paragraphs as if stated verbatim herein. 

41. The allegations set forth in Paragraphs 83, 84, 85, 86, 87, 88, and 89 of the 

Complaint are directed toward parties other than Palmetto and therefore require no response.   

42. In answering the allegations set forth in Paragraph 90 of the Complaint, Palmetto 

would restate its answers set forth in the above paragraphs as if stated verbatim herein. 

43. The allegations set forth in Paragraphs 91, 92, 93, 94, 95, and 96 of the Complaint 

are directed toward parties other than Palmetto and therefore require no response.   

44. In answering the allegations set forth in Paragraph 97 of the Complaint, Palmetto 

would restate its answers set forth in the above paragraphs as if stated verbatim herein. 

45. The allegations set forth in Paragraphs 98, 99, 100, 101, 102, 103, and 104 of the 

Complaint are directed toward parties other than Palmetto and therefore require no response.   

46. In answering the allegations set forth in Paragraph 105 of the Complaint, Palmetto 

would restate its answers set forth in the above paragraphs as if stated verbatim herein. 

47. The allegations set forth in Paragraphs 106, 107, 108, 109, and 110 of the 

Complaint are directed toward parties other than Palmetto and therefore require no response.   

48. In answering the allegations set forth in Paragraph 111 of the Complaint, Palmetto 

would restate its answers set forth in the above paragraphs as if stated verbatim herein. 

49. Palmetto denies the allegations set forth in Paragraph 112 of the Complaint as 

written. 
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50. The allegations set forth in Paragraph 113 of the Complaint are directed toward 

parties other than Palmetto and therefore should require no response.  To the extent a response is 

required, Palmetto is without sufficient knowledge and information to respond to such 

allegations and therefore denies the same and demands strict proof thereof. 

51. Palmetto admits the allegations set forth in Paragraph 114 of the Complaint only 

insofar as it is alleged that Palmetto has a written contract with Central regarding the purchase of 

power.  Palmetto denies that any contractual agreement, directly or indirectly, inured to its 

benefit.  All remaining allegations are directed toward parties other than Palmetto and therefore 

require no response. 

52. Palmetto denies the allegations set forth in Paragraph 115, 116, and 117 of the 

Complaint to the extent these allegations are directed toward it. 

53. In answering the allegations set forth in Paragraph 118 of the Complaint, Palmetto 

would restate its answers set forth in the above paragraphs as if stated verbatim herein. 

54. Palmetto admits the allegations set forth in Paragraph 119 of the Complaint 

insofar as it is alleged that Palmetto owed a certain duty of care to its members.  Palmetto denies 

the scope, breadth, and nature of the duties alleged by Plaintiffs.   

55. Palmetto denies the allegations set forth in Paragraphs 120, 121, and 122 of the 

Complaint to the extent these allegations are directed toward it. 

56. In answering the allegations set forth in Paragraph 123 of the Complaint, Palmetto 

would restate its answers set forth in the above paragraphs as if stated verbatim herein. 

57. The allegations set forth in Paragraph 124, 125, 126, 127, and 128 of the 

Complaint are directed toward parties other than Palmetto and therefore should require no 

response. To the extent a response is required, Palmetto is without sufficient knowledge and 

E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2018 Jun 11 5:55 P

M
 - H

A
M

P
T

O
N

 - C
O

M
M

O
N

 P
LE

A
S

 - C
A

S
E

#2017C
P

2500348
E

LE
C

T
R

O
N

IC
A

LLY
 F

ILE
D

 - 2019 O
ct 08 1:30 P

M
 - B

E
R

K
E

LE
Y

 - C
O

M
M

O
N

 P
LE

A
S

 - C
A

S
E

#2019C
P

0802493



Page 10 of 33 
 

information to respond to such allegations and therefore denies the same and demands strict 

proof thereof. 

58. In answering the allegations set forth in Paragraph 129 of the Complaint, Palmetto 

would restate its answers set forth in the above paragraphs as if stated verbatim herein. 

59. Palmetto denies the allegations set forth in Paragraphs 130, 131, 132, and 133 of 

the Complaint to the extent these allegations are directed toward it.    

60. In answering the allegations set forth in Paragraph 134 of the Complaint, Palmetto 

would restate its answers set forth in the above paragraphs as if stated verbatim herein. 

61. Palmetto denies the allegations set forth in Paragraphs 135, 136, 137, 138, 139, 

140, 141, 142, 143, 144, 145 and 146 of the Complaint to the extent these allegations are directed 

toward it.   

62. In answering the allegations set forth in Paragraph 147 of the Complaint, Palmetto 

would restate its answers set forth in the above paragraphs as if stated verbatim herein. 

63. The allegations set forth in Paragraph 148 of the Complaint call for pure legal 

conclusions which require no response. 

64. Palmetto denies the allegations set forth in Paragraphs 149 and 150 of the 

Complaint to the extent these allegations are directed toward it.   

65. Palmetto denies the allegations set forth in Plaintiffs’ prayer for relief, including 

all subparts. 

FURTHER ANSWERING AND FOR 
A FURTHER AND AFFIRMATIVE DEFENSE 

(Improper Venue) 
 

66. Pursuant to Rule 12(b)(3), SCRCP, Palmetto asserts that venue is improper in this 

matter pursuant to S.C. Code Ann. § 15-7-30 and § 15-7-100. 
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FURTHER ANSWERING AND FOR 
A FURTHER AND AFFIRMATIVE DEFENSE 

(Failure to State a Claim/Standing) 
 

67. Pursuant to Rule 12(b)(6), SCRCP, the Complaint should be dismissed, in its 

entirety or, alternatively, in part (i.e., as to Palmetto, all causes of action of all named Plaintiffs 

should be dismissed or, failing that, certain/all causes of action of certain/all named Plaintiffs 

should be dismissed), for failure to state facts sufficient to constitute a cause of action against 

Palmetto.  Palmetto raises this defense as to all causes of action of all named Plaintiffs, and it 

expressly includes, but is not limited to, the following: 

(a) but for Plaintiff Jessica Cook, the failure on the part of every other named 
Plaintiff, none of whom are members of/purchasers from Palmetto, to state 
facts to support the existence of any relationship between/among 
themselves, Palmetto, and their claimed damages sufficient to show that 
they have the requisite standing to sue Palmetto for their claimed damages 
under any cause of action or to somehow otherwise constitute any 
recognized cause of action for recovery of their claimed damages 
from/against Palmetto; 

 
(b) the failure of all named Plaintiffs to state facts sufficient to constitute a 

cause of action against Palmetto for negligence, which failure includes, 
without limitation, the failure of all named Plaintiffs to state facts 
sufficient to show that Palmetto proximately caused any of Plaintiffs’ 
claimed damages; 

 
(c) the failure of all named Plaintiffs to state facts sufficient to show that 

Palmetto proximately caused any of Plaintiffs’ claimed damages under 
any cause of action; 

 
(d) the failure of all named Plaintiffs to state facts sufficient to constitute a 

cause of action against Palmetto for breach of contract, which failure 
includes, without limitation, the failure to either sufficiently allege the 
substance of the contract upon which Plaintiffs base their claim of breach 
or to set forth the terms of or attach the contract itself; 

 
(e) the failure of all named Plaintiffs to state facts sufficient to constitute a 

cause of action against Palmetto for unjust enrichment/money had and 
received, which failure includes, without limitation, the failure to show 
that Palmetto realized and retained any benefit conferred upon it by any of 
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the named Plaintiffs under circumstances making it unjust for Palmetto to 
retain the benefit without paying its value to Plaintiffs; 

 
(f) the failure of all named Plaintiffs to state facts sufficient to constitute a 

cause of action against Palmetto for constructive trust, which failure 
includes, without limitation, the failure to state facts showing Palmetto’s 
receipt of any monies from any of the named Plaintiffs besides Plaintiff 
Jessica Cook and, even as to Plaintiff Jessica Cook, the failure of this 
claim because of its inherent incompatibility with the fact that Palmetto is 
a member-owned electric cooperative and Cook is a member thereof; and 

 
(g) the failure of all named Plaintiffs to state facts sufficient to constitute a 

cause of action against Palmetto for equity, which failure includes, without 
limitation, the fact that there is no such cause of action recognized under 
South Carolina law. 

   
FURTHER ANSWERING AND FOR 

A FURTHER AND AFFIRMATIVE DEFENSE 
(Intervening and Superseding Negligence) 

 
68.     Palmetto alleges that any injuries and damages sustained by Plaintiffs as alleged in 

the Complaint were due to and were caused and occasioned by the sole negligence, carelessness, 

recklessness, heedlessness, willfulness and wantonness of other parties over whom Palmetto had no 

supervision or control, and Palmetto does plead such sole negligence, carelessness, recklessness, 

heedlessness, willfulness and wantonness as the direct and proximate cause of the injuries and 

damages sustained by Plaintiffs as alleged in the Complaint. 

FURTHER ANSWERING AND FOR 
A FURTHER AND AFFIRMATIVE DEFENSE 

(Negligent Acts and Omissions of Others) 
 

69.  Plaintiffs’ damages, if any, were solely the result of negligence, gross negligence, 

wanton and reckless conduct of other parties and/or entities for which Palmetto is not legally 

liable. 
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FURTHER ANSWERING AND FOR 
A FURTHER AND AFFIRMATIVE DEFENSE 

(Lack of Proximate Cause) 

70. Any damages sustained by Plaintiffs, which damages are denied, were 

proximately caused and occasioned by the acts and omissions of Plaintiffs or others, said acts 

and omissions being the sole cause of Plaintiffs’ alleged damages.  Palmetto pleads the 

intervening acts and omissions of others as a complete bar to this action. 

FURTHER ANSWERING AND FOR 
A FURTHER AND AFFIRMATIVE DEFENSE 

(Waiver, Estoppel, Laches) 

71. Plaintiffs’ claims are barred, in whole or in part, by the doctrines of waiver, 

estoppel and/or laches.     

FURTHER ANSWERING AND FOR 
A FURTHER AND AFFIRMATIVE DEFENSE 

(Statute of Limitations and Statute of Repose) 
 

72. Plaintiffs’ claims are barred, in whole or in part, by the applicable statute of 

limitations and the applicable statute of repose. 

FURTHER ANSWERING AND FOR 
A FURTHER AND AFFIRMATIVE DEFENSE 

(Economic Loss Rule) 
 

73. Palmetto would allege and show that some or all of Plaintiffs’ claims are barred 

pursuant to the economic loss rule. 

FURTHER ANSWERING AND FOR 
A FURTHER AND AFFIRMATIVE DEFENSE 

(Payment and Release) 
 

74. The Complaint is barred by payment and/or release. 
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FURTHER ANSWERING AND FOR 
A FURTHER AND AFFIRMATIVE DEFENSE 

(Unconstitutionality of Punitive Damages) 
 

75. Plaintiffs’ claim for punitive damages violates the Fifth, Sixth, Seventh, and 

Fourteenth Amendments of the Constitution of the United States and Article I of the Constitution 

of the State of South Carolina in the following particulars: 

(a) Plaintiffs’ claim for punitive damages violates the Fifth Amendment of the 
Constitution of the United States and Article I of the Constitution of the 
State of South Carolina for the following reasons: 

 
(i) The double-jeopardy clause is violated because multiple awards of 

punitive damages can be imposed upon the defendant for the same 
act or omission, and because an award of punitive damages can be 
imposed upon the defendant, even though the defendant was 
convicted or acquitted of a factually related defense in an underlying 
criminal proceeding; and 

 
(ii) The self-incrimination clause is violated because the defendant can 

be compelled to give testimony against itself; 
 

(b) Plaintiffs’ claim for punitive damages violates the Sixth and Fourteenth 
Amendments Fifth Amendment of the Constitution of the United States 
and Article I of the Constitution of the State of South Carolina because 
such damages may be imposed according to the lesser standard of proof 
applicable in civil cases, whereas punitive damages are a fine or penalty and 
are quasi-criminal in nature and, as such require the “beyond the reasonable 
doubt” standard of proof; 

 
(c) Plaintiffs’ claim for punitive damages violates the defendant’s right to access 

to the courts guaranteed by the Seventh and Fourteenth Amendments of the 
Constitution of the United States because the threat of an award of 
unlimited punitive damages chills the defendant's exercise of that right; 

 
(d) Plaintiffs’ claim for punitive damages violates the due process and equal 

protection clauses of the Fourteenth Amendment of the Constitution of the 
United States and Article I of the Constitution of the State of South 
Carolina for the following reasons: 

 
(iii) The standard or test for determining the requisite mental state of the 

defendant for imposition of punitive damages is void for vagueness; 
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(iv) Insofar as punitive damages are not measured against actual injury to 
Plaintiffs and are left up to the discretion of the jury, there is no 
objective standard that limits the amount of such damages that may 
be awarded, and the amount of punitive damages that may be 
awarded is indeterminate at the time of the defendant’s alleged 
egregious conduct; 

 
(v) In cases involving more than one defendant, the evidence of the net 

worth of each is admissible, and the jury is permitted to award 
punitive damages in differing amounts based upon the affluence of a 
given defendant; 

 
(vi) The tests or standards for the imposition of punitive damages differ 

from state to state, such that a specific act or omission of a given 
defendant may or may not result in the imposition of punitive 
damages, or may result in differing amounts of punitive damages, 
depending upon the state in which the suit is filed, such that the 
defendant is denied equal protection of law; and 

 
(vii) Punitive damages may be imposed without a requisite showing of 

hatred, spite, ill will or wrongful motive. 
 

FURTHER ANSWERING AND FOR 
A FURTHER AND AFFIRMATIVE DEFENSE 

(Non-Economic Damages) 

76. To the extent applicable, Palmetto pleads S.C. Code Ann. §§ 15-32-520 and -530 

affirmatively to Plaintiff’s allegations. 

FURTHER ANSWERING AND FOR 
A FURTHER AND AFFIRMATIVE DEFENSE 

(Failure to Join Indispensable Parties) 

77. The Complaint is barred by Plaintiffs’ failure to join as a party to this action a 

necessary and/or indispensable party or parties in whose absence complete relief cannot be 

accorded among those already parties, thereby subjecting Palmetto to a substantial risk of 

incurring double, multiple, or otherwise inconsistent obligations.   
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FURTHER ANSWERING AND FOR 
A FURTHER AND AFFIRMATIVE DEFENSE 

(Dismissal for Failure to Join Parties) 

78. The Complaint should be dismissed pursuant to Rule 12(b)(7), SCRCP, for failure 

to join a party under Rule 19, SCRCP. 

FURTHER ANSWERING AND FOR 
A FURTHER AND AFFIRMATIVE DEFENSE 

(Failure to Meet Elements of a Class Action) 

79. Plaintiffs have failed to plead the necessary elements under Rule 23, SCRCP, for 

a class treatment for some or all of Plaintiffs’ claims alleged in the Complaint; this includes, 

without limitation, failure on the part of all named Plaintiffs—including Plaintiff Jessica Cook, 

but especially all other named Plaintiffs, none of whom are members of/purchasers from 

Palmetto and none of whom have the requisite standing to sue Palmetto for their claimed 

damages under any cause of action or to somehow otherwise constitute any recognized cause of 

action for recovery of their claimed damages from/against Palmetto—to sufficiently plead the 

class action prerequisites of commonality, typicality, and adequacy of representation. 

FURTHER ANSWERING AND FOR 
A FURTHER AND AFFIRMATIVE DEFENSE 

(Limitations of Liability) 

80.       Some or all of Plaintiffs’ claims are barred by applicable limitations of liability. 

FURTHER ANSWERING AND FOR 
A FURTHER AND AFFIRMATIVE DEFENSE 

(Reliance Upon Other Defendants’ Defenses) 

81. Further answering the Complaint, Palmetto hereby incorporates by reference, as if 

fully set forth herein, and reserves its right to rely upon, any and all defenses, affirmative and 

otherwise, raised, pleaded, or otherwise asserted by any and all other Defendants and Third-Party 

Defendants to this action or the other action(s) filed by Plaintiff and other claimants asserting 
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claims or entitlement to the same relief, to the extent that such defenses are not inconsistent with 

Palmetto’s position. 

FURTHER ANSWERING AND FOR 
A FURTHER AND AFFIRMATIVE DEFENSE 

(Reliance on Additional Defenses) 

82. Palmetto hereby gives notice that it intends to rely upon such other affirmative 

defenses and specifically does not waive any and all defenses that may become available or 

apparent during the course of discovery, and thus reserves the right to amend its Answer to assert 

any such defenses. 

FURTHER ANSWERING AND FOR 
A FURTHER AND AFFIRMATIVE DEFENSE 

(Allocation Statute) 

83. Palmetto would hereby further affirmatively raise S.C. Code Ann. § 15-38-15. 

FURTHER ANSWERING AND FOR 
A FURTHER AND AFFIRMATIVE DEFENSE 

(Set-Off) 

84. Palmetto would hereby further affirmatively raise any and all equitable, statutory, 

or contractual right to set-off that may be applicable to any recovery by Plaintiffs in this matter. 

FURTHER ANSWERING AND FOR 
A FURTHER AND AFFIRMATIVE DEFENSE 

(Election of Remedies) 

85. Palmetto would hereby further affirmatively raise the doctrine of election of 

remedies as a defense to Plaintiffs’ claims in this matter. 

 
FURTHER ANSWERING AND FOR 

A FURTHER AND AFFIRMATIVE DEFENSE 
(Business Judgment Rule) 

86. Palmetto would also assert the business judgment rule as an affirmative defense to 

Plaintiffs’ claims. 
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FURTHER ANSWERING AND FOR 
A FURTHER AND AFFIRMATIVE DEFENSE 

(Contractual Defenses) 

87. Palmetto further asserts all applicable contractual defenses pertaining to this 

matter, including, but not limited to, the express limitations on Palmetto’s duties and Plaintiffs’ 

right to recovery. 

FURTHER ANSWERING AND FOR 
A FURTHER AND AFFIRMATIVE DEFENSE 

(Condition Precedent) 

88. Based on the discovery produced in this case, Plaintiffs’ failure to satisfy some, or 

all, of the conditions precedent set forth in any binding agreements between the parties could 

limit or bar Plaintiffs’ claims in this matter. 

FURTHER ANSWERING AND FOR 
A FURTHER AND AFFIRMATIVE DEFENSE 

(Lack of Legal Duty) 

89. Plaintiffs’ claims should be dismissed, in whole or in part, because Palmetto lacks 

a legal duty, in either tort or contract, with regard to some or all of Plaintiffs’ claims. 

DEFENDANT PALMETTO ELECTRIC COOPERATIVE,  INC.’S  
CROSSCLAIMS AGAINST CERTAIN DEFENDANTS 

 
90. Palmetto, on behalf of its members, respectfully asserts crossclaims against the 

following below-listed Defendants:  

            South Carolina Public Service Authority, an Agency of the State of South Carolina (also  

known as Santee Cooper), W. Leighton Lord, III, in his capacity as chairman and director of the 

South Carolina Public Service Authority; Barry Wynn, in his capacity as director of the South 

Carolina Public Service Authority; Kristofer Clark, in his capacity as director of the South Carolina 

Public Service Authority; Merrell W. Floyd, in his capacity as director of the South Carolina Public 
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Service Authority;  J. Calhoun Land, IV, in his capacity as director of the South Carolina Public 

Service Authority; Stephen H. Mudge, in his capacity as director of the South Carolina Public 

Service Authority; Peggy H. Pinnell, in her capacity as director of the South Carolina Public Service 

Authority; Dan J. Ray, in his capacity as director of the South Carolina Public Service Authority; 

David F. Singleton, in his capacity as director of the South Carolina Public Service Authority; Jack 

F. Wolfe, Jr. in his capacity as director of the South Carolina Public Service Authority; South 

Carolina Electric & Gas Company; and SCANA Corporation (hereinafter “crossclaim defendants”).   

    

BACKGROUND 

 
91. Palmetto is a rural electric distribution cooperative operating under the laws of 

South Carolina. 

92. Palmetto is owned by its members and is governed by a twelve (12) person board 

of directors elected by its members.  Palmetto has the ability to bring these crossclaims on behalf 

of its members. 

93.  Palmetto is one of the twenty (20) distribution cooperatives in South Carolina. 

94.  Palmetto provides electricity to its members in Allendale, Beaufort, Hampton, 

and Jasper Counties. 

95. Palmetto is the only distribution cooperative in South Carolina named as a 

defendant in any suit arising out of the abandonment of the V.C. Summer Nuclear Site 

(hereinafter “Project”). 

96. Palmetto has approximately 70,000 electric meters in service and has 

approximately 53,000 members.  
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97. Palmetto buys all but a fraction of the electricity it supplies to its members from 

Central Electric Power Cooperative, Inc. (hereinafter “Central”). 

98. Central is a cooperative formed, owned, and managed by twenty (20) distribution 

cooperatives in South Carolina with its principal place of business in Columbia, South Carolina. 

99. Defendant South Carolina Public Service Authority (hereinafter “Santee Cooper”) 

is a state agency and public power utility created by the South Carolina General Assembly in 

1934.  Santee Cooper “is a corporation owned completely by the people of the State” for a 

“public purpose” and is operated “for the benefit of the all the people of the State.”  Santee 

Cooper has its principal place of business in South Carolina and is engaged in the business of, 

among other things, the direct sale and transmission of electric power to Central Electric Power 

Cooperative, Inc., which in turn sells power to the state’s 20 distribution cooperatives, including 

Palmetto.  

100. The Defendants W. Leighton Lord, III, William A. Finn, Barry Wynn, Kristofer 

Clark, Merrell W. Floyd, J. Calhoun Land, IV, Stephen H. Mudge, Peggy H. Pinnell, Dan J. Ray, 

David F. Singleton, and Jack F. Wolfe, Jr. are current and/or former members of the Santee 

Cooper board of directors involved in the decisions and conduct at issue in this case.  (hereinafter 

“Board”). 

101. Defendant South Carolina Electric & Gas Company (hereinafter “SCE&G”) is a 

wholly owned and controlled subsidiary of Defendant SCANA Corporation, has its principal 

place of business in South Carolina, and is engaged in the business of, among other things, the 

generation and sale of electric power.  That the acts and/or omissions of SCE&G as set out 

herein were the direct acts/omissions of the Board of Directors of SCE&G. 
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102. Defendant SCANA has its principal place of business in South Carolina and is 

engaged in the business of holding several utility assets, including SCE&G.  SCANA controls 

the actions of SCE&G related to the Project.  That the acts and/or omissions of SCANA as set 

out hereinbelow were the direct acts/omissions of the Board of Directors of SCANA.  

103. Central buys most of the electricity it sells to the distributing cooperatives from 

Santee Cooper. 

104. Central is charged approximately seventy (70%) percent of Santee Cooper’s 

capital costs. 

105. Palmetto has a contract with Central requiring Palmetto to purchase virtually all 

its electricity from Central.  This contract does not expire until December 31, 2058. 

106. Central has a Power System Coordination and Integration Agreement 

(Coordination Agreement) contract with Santee Cooper requiring Central to purchase the 

majority of its electricity from Santee Cooper.  This contract does not expire until 2058.   

107. Before 2007, SCANA, SCE&G, and Santee Cooper began discussions regarding 

the joint construction, operation, and ownership of two (2) new nuclear reactors to be built near 

Jenkinsville, S.C.  The Project was known as the V.C. Summer Project Units 2 and 3. 

108. Ultimately SCE&G and Santee Cooper entered into a contract(s) whereby, 

SCE&G would own and pay for fifty-five (55%) percent and Santee Cooper would own and pay 

for forty-five (45%) percent of the Project.  SCANA is the parent company of SCE&G and has 

been involved in the Project since the outset.  

109. Construction began, and billions of dollars were spent prior to July 2017, when 

SCE&G and Santee Cooper abandoned the Project prior to completion. 
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110.  Palmetto have been charged and continues to be charged as part of their monthly 

electric bill for Santee Cooper’s portion of the construction cost of the Project. 

111. Since the abandonment of the Project, Palmetto’s members continue to be charged 

for the debt Santee Cooper has accumulated on the Project.  Santee Cooper owes approximately 

four million ($4,000,000.00) dollars in debt on the abandoned Project.  

112. Central is charged approximately seventy (70%) percent of Santee Cooper’s 

capital costs. 

113. The members of Palmetto purchase approximately ten (10%) percent of the 

electricity sold by Central to the distributing cooperatives.   The cost of the abandoned Project is 

still being charged to Central by Santee Cooper.  Central is in turn passing those continuing cost 

to Palmetto.  

114. The abandonment of the Project by SCANA, SCE&G and Santee Cooper was the 

result of negligence, carelessness, recklessness, gross negligence, willful, wanton, 

mismanagement, and intentional conduct on the crossclaim defendants SCANA, SCE&G, and 

Santee Cooper.  

115. As a direct and proximate result of the acts and/or omissions of SCANA, SCE&G 

and Santee Cooper Palmetto’s members have paid and continue to pay for the Project which thus 

far has not and likely will not ever produce a kilowatt of electricity.   

116. The crossclaim defendants knew that their actions and or omissions would 

directly impact Palmetto’s members.  This knowledge coupled with the combined acts and/or 

omissions of the crossclaim defendants has resulted in damages and continues to result in 

damages to Palmetto’s members.   
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117. The parties are subject to the jurisdiction of this Court and the Court has subject 

matter jurisdiction over the claims in this matter. 

FOR A FIRST CROSSCLAIM 
Against all crossclaim defendants 

Negligence 
 

118. Palmetto incorporates all paragraphs above as if fully repeated hereinbelow. 

119. The crossclaim defendants owed/owe Palmetto’s members certain duties related 

to the financing, design, and construction of the Project.  These duties include, but are not limited 

to, the duty to act in good faith in the design, supervision, implementation, financing, 

construction, and completion of the Project as well as the collection of monies and setting of 

rates related to the Project.  

120. The acts and/or omissions of the crossclaim defendants as set out herein were 

negligent, careless, reckless, willful, wanton, grossly negligent, and intentional in some and/or all 

of the following particulars to-wit: 

a. In failing to follow the law and treat those who were paying for the Project pursuant to 
the rights granted to all citizens by the Constitution of South Carolina; 
 
b. In failing to conduct themselves in a reasonable manner as prudent and responsible 
companies would with the responsibilities, knowledge and duties that each crossclaim 
defendant did or should have possessed; 
 
c. In failing to be forthright, honest, and transparent, and act in good faith when 
disclosing information regarding the Project to both the public and to regulators; 
 
d. In failing to fulfill their fiduciary duties to those paying for the Project, including 
Palmetto and its members; 
 
e. In failing to exercise reasonable care when overseeing the construction of the Project; 
 
f. In failing to follow and abide by all applicable regulations and statutes; 
 
g. In failing to see that the Project was managed and overseen in a reasonable manner; 
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h. In failing to supervise and ensure that monies collected for the Project were not being 
squandered through poor construction practices or unreasonable activities; 
 
i. In failing to employ proper care in preventing and/or mitigating waste and loss; 

 
j.  In failing to hire, train, and maintain competent staff, employees, contractors, and 
consultants so as to ensure that the Project would not fail; 
 
k. In failing to warn those who were paying for the Project that they were paying for a 
Project that would never produce electric power.  

 
121. As a result of the negligence, carelessness, recklessness, and gross negligent 

conduct, Palmetto’s members suffered and continue to suffer the damages complained of herein 

and should recover actual and punitive damages. 

FOR A SECOND CROSSCLAIM 
Against all crossclaim defendants 

Unjust Enrichment 
 

122.       That Palmetto incorporates all paragraphs above as if fully repeated hereinbelow. 
 
123. Palmetto was/is bound by contract to purchase electric power from Central.  

Central in turn is bound by contracts to purchase electric power from Santee Cooper. 

124.       Palmetto’s members were not free to purchase electric power from other sources.   

125. SCANA, SCE&G, and Santee Cooper had contracts each with the other related to 

the design, finance, and construction of the Project.  Each had knowledge of their respective 

businesses and the entities and members to whom they provided electricity. 

126. At the specific request of SCANA, SCE&G, and Santee Cooper, and based on 

representations made by these crossclaim defendants, Palmetto, as did other distribution 

cooperatives in South Carolina, supported the idea of additional nuclear generation capacity in 

South Carolina.   
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127. In exchange for paying a portion of the cost to build the Project, Palmetto 

members were promised by the crossclaim defendants abundant, safe, and reliable electric 

energy from the Project. 

128. Palmetto’s members paid, and are under obligation to continue paying, for the 

Project which will not ever produce a kilowatt of electricity.  These monies are a benefit 

conferred by Palmetto’s members on the crossclaim defendants. 

129. During the course of the construction of the Project and prior to the abandonment 

of the Project, the crossclaim defendants made profits and margins.  They received other direct 

and indirect financial benefits.  

130. In light of the abandonment of the Project, it would be unjust to allow the 

defendants to retain these enrichments at the expense of Palmetto and its members. 

131. Palmetto’s members should be allowed to recover from these crossclaim 

defendants costs paid by Palmetto’s members on this abandoned Project from the unjust 

enrichment and ill-gotten gains of the crossclaim defendants. 

FOR A THIRD CROSSCLAIM 
Unconstitutional Taking Under the South Carolina Constitution  

against Santee Cooper 
 

132.       That Palmetto incorporates all paragraphs above as if fully repeated hereinbelow. 
 
133. Article I, Section 13(A) of the South Carolina Constitution prohibits state 

agencies like Santee Cooper, from taking private property without just compensation and without 

providing “public use.” 

134. Article I, Section 13(A) of the South Carolina Constitution further provides under 

no circumstances may private property ever be taken by the government for private use or 

economic development purposes without the owner’s consent. 
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135. Money is private property for the purposes of a takings analysis. 

136. Santee Cooper charged Central, who in turn charged Palmetto, for costs 

associated with the now abandoned Project. 

137. These funds have never and will never provide any public use, service, or 

commodity for the benefit of customers due to the abandonment. The costs paid by Palmetto are 

not taxes, fees, or special assessments.  

138. Palmetto’s members were forced to pay these unlawful, increased costs or risk the 

loss of electricity, which is a necessary feature of modern life, heath, and sanitation. 

139. The increased costs for the voluntarily abandoned Project constitute 

unconstitutional takings because they violate the just compensation and public use requirements 

under the South Carolina Constitution. 

140. Moreover, the Project would not have moved forward without the participation of 

and financial commitments by Santee Cooper. Despite the Project’s abandonment and utter 

failure, SCANA’s and SCE&G’s shareholders have reaped and will continue to reap substantial 

private profits. Had Santee Cooper not been involved in the Project, these private profits would 

not have been captured by SCANA’s and SCE&G’s shareholders. Simply put, Santee Cooper’s 

involvement in the Project, specifically the funds collected from its customers, enabled and 

facilitated massive private profit for SCANA and SCE&G and a total loss for its own customers. 

As such, Santee Cooper’s charges for cost associated with the abandoned Project amount to the 

taking of private property, without consent, for private benefit in violation of the South Carolina 

Constitution. 
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141. Given the foregoing, Palmetto’s members are entitled to the return of its share of 

monies collected and spent by Santee Cooper in violation of the South Carolina Constitution plus 

reasonable attorneys’ fees and costs. 

FOR A FOURTH CROSSCLAIM 
Against Santee Cooper 

Declaratory Judgment – Breach of Statutory Duties  
 

142.       That Palmetto incorporates all paragraphs above as if fully repeated hereinbelow. 

143. That Palmetto seeks a declaration of Santee Cooper’s statutory authority under 

South Carolina law, and enforcement of that authority as declared by the Court.  This case 

presents a justiciable controversy, and Palmetto’s members are entitled to have determined 

questions of construction arising under the statues at issue and to obtain a declaration of rights, 

status, or other legal relations thereunder in accordance with the Uniform Declaratory Judgment 

Act, S.C. Code Ann. §§ 15-53-10 through 15-53-140. 

144. Because Santee Cooper is a creature of statute, Santee Cooper’s powers are 

enumerated and limited by statute.  

145. S.C. Code Ann. § 58-31-30 subsection (A)(7) and A(13) expressly impose the 

“used and useful” test on Santee Cooper’s ability to include costs for facilities in rates charged to 

its customers.  Accordingly, while Santee Cooper has statutory authority to build and maintain 

facilities for the manufacture, distribution, purchase, and sale of power, and has authority to 

impose charges for the use of those facilities, Santee Cooper has no authority to collect charges 

for facilities that are not used or useful, for services that are not rendered, or for commodities 

that are not furnished.  
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146. By abandoning the Project, those facilities will not be used and useful, and Santee 

Cooper will not render any services or furnish any commodities in connection with those 

facilities.  

147. Santee Cooper has exceeded its statutory authority and violated South Carolina 

law by imposing and collecting charges related to the Project. 

148. As a creature of statute, Santee Cooper has only those rights granted by statute, 

and its charges to   Central, for the abandoned Project is ultra vires and unlawful and directly 

impacts Palmetto’s members.  

149. At all times relevant to this Cross-Claim, S.C. Code Ann. §58-31-55 required 

Santee Cooper to provide generation, transmission, and distribution services to its wholesale and 

retail customers “at just and reasonable rates.” 

150. Under settled rate-making principles applicable to Santee Cooper, it may not 

recover from ratepayers the costs associated with facilities that are not used and useful and/or 

that have been abandoned before completion.  

151. It is unjust and unreasonable, and a violation of its statutory duties, for Santee 

Cooper to impose on those who pay for its operation rates that include costs associated with the 

Project.  

152. Palmetto is entitled to a declaration that Santee Cooper has exceeded its statutory 

authority and violated South Carolina law by imposing and collecting rates that include costs 

associated with the Project. 

153. Even if Santee Cooper were not required to exclude from rates all cost associated 

with the abandoned Project, a substantial portion of such costs, in an amount to be determined at 
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trial, should be excluded because inclusion of such costs in the rates to ratepayers would not be 

just or reasonable.  

154. Palmetto is entitled to a declaration that Santee Cooper has exceeded its statutory 

authority and violated South Carolina law by imposing and collecting unjust and unreasonable 

rates related to the Project.  

 

FOR A FIFTH CROSSCLAIM 
Against Directors of Santee Cooper 

Breach of Statutory Duties by Directors of Santee Cooper  
 

155. That Palmetto incorporates all paragraphs above as if fully repeated hereinbelow. 

156. This crossclaim is brought against the Directors of the Public Service Authority 

(Santee Cooper) solely in their official capacities as directors.  

157. Palmetto is an electric cooperative that is an indirect customer of Santee Cooper 

by virtue of its relationship with Central, a wholesale customer of Santee Cooper.  Palmetto has 

standing to bring this claim under S.C. Code Ann. §58-31-57.   

158. At all times relevant to this crossclaim, S.C. Code Ann. §58-31-55 required the 

Directors to ensure that Santee Cooper provide generation, transmission, and distribution 

services to its wholesale and retail customers “at just and reasonable rates.” 

159. The inclusion of costs associated with the Project in rates charged to Central is not 

just and reasonable.  These same charges were ultimately passed down from Central to the 

distribution cooperatives, including Palmetto’s members of which the Directors had knowledge.  

160. Palmetto’s members are entitled to a declaration that the imposition and collection 

of rates that include costs associated with the Project and the abandoned V.C. Summer Units 2 
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and 3 does not comport with S.C. Code Ann. §58-31-55 and, monies paid by Palmetto’s 

members should be refunded plus   reasonable attorney’s fees and costs. 

161. In the alternative, Palmetto’s members are entitled to a declaration that, even if all 

costs associated with the abandoned units were not required to be excluded from Santee 

Cooper’s rates, a substantial portion of such costs, in an amount to be determined at trial, should 

be excluded because they are not just and reasonable.  

162. Central and Palmetto are entitled to such further relief, including equitable relief 

under S.C. Code Ann. §58-31-57, as is necessary or appropriate to prevent Santee Cooper from 

imposing any future charges related to the Project or Units 2 and 3, including attorney’s fees and 

costs.  

FOR A SIXTH CROSSCLAIM 
Against all crossclaim defendants 

Equity  
 

163.       That Palmetto incorporates all paragraphs above as if fully repeated hereinbelow. 

164. The Courts of South Carolina have equity jurisdiction.  “Courts have the inherent 

power to do all things reasonably necessary to ensure that just results are reached to the fullest 

extent possible.” Regions Bank v. Wingard Props., Inc., 394 S.C. 241, 252, 715 S.E.2d 348, 354 

(Ct. App. 2011).  

165. The Project was ill conceived, ill planned, ill designed, ill constructed, and 

abandoned prior to completion.  The abandonment was the result of negligence, intentional 

misconduct, waste, and lack of attention to detail by the crossclaim defendants.  

166. Palmetto and its members are free of any fault related to the Project.  

167. The court should use its equity powers to reach a just result that places Palmetto’s 

members in the same position they would be in but for the actions of the crossclaim defendants.  
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FOR A SEVENTH CROSSCLAIM 
Against Santee Cooper 

Constructive Trust – Toshiba Payment and Citibank Payment  
 

168. That Palmetto incorporates all paragraphs above as if fully repeated hereinbelow. 

169. When it became apparent Westinghouse could not fulfill its obligations regarding 

the Project, Santee Cooper and SCE&G pursued claims against Toshiba Corp. (hereinafter 

Toshiba), the parent entity of Westinghouse.  

170. Santee Cooper and SCE&G entered an arrangement with Toshiba whereby 

Toshiba agreed to pay a total sum of $2.168 billion (hereinafter Toshiba Payment) over a fixed 

period.  

171. Santee Cooper and SCE&G split the monetary guarantee from Toshiba according 

to their respective percentages of ownership, with Santee Cooper to receive 45 percent ($976 

million) and SCE&G to receive 55 percent ($1.19 billion).  

172. Santee Cooper subsequently entered an arrangement with Citibank to sell its 

rights to the Toshiba Payment stream for a discounted lump sum cash payment in the amount of 

$831.2 million (hereinafter Citibank Payment), which payment has been paid to Santee Cooper 

by Citibank. 

173. Santee Cooper’s acts and omission with respect to the financing, design, and 

construction of the Project as set forth in these crossclaims and the circumstances surrounding 

the abandonment of the Project render it inequitable for Santee Cooper to retain the Citibank 

Payment.  The Citibank payment does not equitably belong to Santee Cooper and it should not in 

good conscience retain the payment from its direct and indirect customers who are entitled to it 

because they paid money to Santee Cooper by a breach of trust or violation of a fiduciary duty. 
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174. The Citibank Payment should be held in constructive trust to be allocated to 

Santee Cooper’s direct and indirect customers, including Palmetto, in an amount proportional to 

the percentage of Santee Cooper’s capital costs borne by such customers. 

175. This Court should impose a constructive trust on the Citibank Payment and order 

Santee Cooper to pay to Palmetto its share of the discounted lump sum payment received by 

Santee Cooper from Citibank.   

WHEREFORE having answered the Complaint and lodged crossclaims, Palmetto prays that 

the claim against it be dismissed with prejudice, that it be awarded the costs and reasonable 

fees associated with this matter, that it be granted judgment on its crossclaims, and that the 

Court order additional such relief as it deems just and proper.   

 

 

 

 

 

 

[SIGNATURE BLOCK ON FOLLOWING PAGE] 
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Respectfully Submitted, 
 
YOUNG CLEMENT RIVERS, LLP 

 
By:  s/ D. Jay Davis, Jr.                                                                  

D. Jay Davis, Jr. 
Michael A. Molony 
Perry M. Buckner, IV 
P.O. Box 993, Charleston, SC  29402 
(843) 720-5415; pbuckner@ycrlaw.com 
Attorneys for Defendant Palmetto Electric 
Cooperative 
 
and 

 
 
 
 
 
 

PETERS, MURDAUGH, PARKER, 
ELTZROTH & DETRICK, P.A. 

 
By:  s/ Daniel E. Henderson    

Daniel E. Henderson 
90 North Green Street 
Post Office Box 2500 
Ridgeland, SC 29936 
(843) 726-6131 
Attorneys for Defendant/Cross Claimant 
Palmetto Electric Cooperative, Inc. 
 
 

 
Charleston, South Carolina 
Dated: June 11, 2018 
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STATE FISCAL ACCOUNTABILITY AUTHORITY
 INSURANCE RESERVE FUND

POST OFFICE BOX 11066
COLUMBIA, SOUTH CAROLINA 29211

Phone: (803) 737-0020 

TORT LIABILITY INSURANCE POLICY

POLICY PROVISIONS

  STATE FISCAL ACCOUNTABILITY AUTHORITY 

INSURANCE RESERVE FUND
(HEREINAFTER CALLED THE FUND)

P. O. BOX 11066
1201 MAIN STREET, SUITE 500

COLUMBIA, S. C. 29211
803-737-0020

These policy  provisions,  with  declarations,  and endorsements,  if  any,  issued to  form a  part  thereof,  complete  your
Tort Liability Insurance Policy.  This policy is made and accepted subject to the following provisions and stipulations
and  those  hereinafter  stated,  which  are  hereby  made  a  part  of  this  policy,  together  with  such  other  provisions,
stipulations and agreements as may be added hereto, as provided in this policy.

The time of inception and the time of expiration of this policy and of any schedule or endorsement attached shall be
12:01  AM  standard  time  at  the  location  of  property  involved.   To  the  extent  that  coverage  in  this  policy  replaces
coverage in  other  policies  terminating noon standard time on the inception date of  this  policy,  coverage under  this
policy shall not become effective until other such coverage has terminated.

This policy is made and accepted subject to the foregoing stipulations and conditions and to the following stipulations
and conditions printed on back hereof, or attached hereon, which are hereby specially referred to and made a part of
this  Policy,  together  with  such  other  provisions,  agreements,  or  conditions  as  may  be  endorsed  herein  or  added
hereto;  and  no  officer,  agent  or  other  representative  of  said  Authority  shall  have  power  to  waive  any  provision  or
condition of this Policy except such as by the terms of this Policy may be the subject of agreement endorsed hereon
or added hereto; and as to such provisions and conditions no officer, agent, or representative shall have such power
to be deemed or held to have waived such provisions or conditions unless such waiver, if any, shall be written upon
or attached hereto, nor shall any privilege or permission affecting the insurance under this Policy exist or be claimed
by the Insured unless so written or attached.

Assignment of this Policy shall not be valid except with the written consent of the Fund.

IN  WITNESS  THEREOF  The  State  Fiscal  Accountability  Authority  of  the  State  of  South  Carolina,  through  the
Insurance Reserve Fund, executed and attested these presents.

INSURANCE RESERVE FUND

By                                                                 

                     Director

CD01 (4/10) PAGE:  1 OF 6
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I.
COVERAGE A - PERSONAL INJURY LIABILITY 

COVERAGE B - PROPERTY DAMAGE LIABILITY 

The Fund will pay on behalf of the insured all sums which the
insured  shall  become  legally  obligated  to  pay  as  damages
because of 

A. Personal Injury or 
B. Property  Damage  to  which  this  applies  caused  by  an

occurrence.

The  Fund  shall  have  the  right  and  duty  to  defend  any  suit
against  the  insured  seeking  damages  on  account  of  such
personal  injury  or  property  damage,  even  if  any  of  the
allegations  of  the  suit  are  groundless,  false,  or  fraudulent,
and  may  make  such  investigation  and  settlement  of  any
claim or suit as it deems expedient, but the Fund shall not be
obligated to pay any claim or judgement or to defend any suit
after  the  applicable  limit  of  the  Fund’s  liability  has  been
exhausted by payment of judgements or settlements.

II.
SUPPLEMENTARY PAYMENTS

The  Fund  will  pay,  in  addition  to  the  applicable  limit  of
liability:

(a) All  expenses  incurred  by  the  Fund,  all  costs  taxed
against the insured in any suit defended by the Fund and
all  interest  on  the  entire  amount  of  any  judgement
therein  which  accrues  after  entry  of  the  judgement  and
before  the  Fund  has  paid  or  tendered  or  deposited  in
court that part  of the judgement which does not exceed
the limit of the Fund’s liability thereon.

(b) Premiums  on  appeal  bonds  required  in  any  such  suit,
premiums on bonds to release attachments in any such
suit for an amount not in excess of the applicable limit of
liability of this policy, and the cost of bail bonds required
of the insured because of accident or traffic law violation
arising out of the use of any vehicle to which this policy
applies, not to exceed $250 per bail bond, but the Fund
shall have no obligation to apply for or furnish any such
bonds.

(c) At the request of the insured, to or for each person who
sustains  bodily  injury  caused  by  an  accident  all
reasonable  medical  expense  incurred  within  one  year
from the date of the accident on account of such bodily
injury,  provided  such  bodily  injury  arises  out  of  (a)  a
condition in the insured premises, or (b) operations with
respect to which the named insured is afforded coverage
for  bodily  injury  liability  under  this  policy,  not  to  exceed
$1,000 per person, such payments shall be excess over
any  valid  and  collectible  insurance,  Medicare,  or
Medicaid.  The applicable limit  of the Fund’s liability will
be reduced by any medical expense payments.

(d) Reasonable  expenses  incurred  by  the  insured  at  the
Fund’s request in assisting the Fund in the investigation
or  defense  of  any  claim or  suit,  including  actual  loss  of
earnings not to exceed $250 per day.

(e) Defense  costs,  including  legal  fees,  travel,  expert
witness fees, and court reporter fees, for all suits against
an  insured  not  covered  by  this  policy,  auto  liability
policies, aircraft liability policies, or medical professional
liability policies, but only if the suit was served on or after
January 1, 2001, subject to an annual aggregate limit of
$15,000 for defense costs for all suits covered under this
paragraph.

III.
DEFINITIONS

When used in this policy:

"Automobile"  means  a  licensed  or  unlicensed  land  motor
vehicle,  trailer  or  semi-trailer  designed for  use principally  on
public roads (including any machinery or apparatus attached
thereto), but does not include mobile equipment.

"Bodily  Injury"  means  bodily  injury,  sickness  or  disease
sustained  by  any  person  which  occurs  during  the  policy
period, including death at any time resulting therefrom.

"Handicap" means physical disability.

"Insured"  means  any  person,  entity  or  organization
qualifying  as  an  insured  in  the  "Persons  Insured"  provision.
The  insurance  afforded  applies  separately  to  each  insured
against  whom  claim  is  made  or  suit  is  brought,  except  with
respect to the limits of the Fund’s liability.

"Mobile  Equipment"  means  a  land  vehicle  (including  any
machinery  or  apparatus  attached  thereto),  whether  or  not
self-propelled;

(1) not subject to motor vehicle registration,
(2) maintained for use exclusively on premises owned by or

rented  to  the  named  insured,  including  the  ways
immediately adjoining, or

(3) designed for use principally off public roads, or 
(4) designed or maintained for the sole purpose of affording

mobility  to  equipment  of  the  following  types  forming  an
integral part of or permanently attached to such vehicle:
power  cranes,  shovels,  loaders,  diggers  and  drills;
concrete  mixers  (other  than  the  mix-in-transit  type);
graders, scrapers, rollers and other road construction or
repair  equipment;  air  compressors,  pumps  and
generators,  including  spraying,  welding  and  building
cleaning  equipment;  and  geophysical  exploration  and
well servicing equipment.

"Named Insured" means the person or entity named in Item
1 of the declarations of this policy.

"Occurrence"  means  an  accident,  including  continuous  or
repeated  exposure  to  conditions,  which  result  in  personal
injury or property damage neither expected nor intended from
the standpoint of the insured.

"Personal Injury" means:

(1) bodily injury caused by an occurrence.
(2) injury arising out of one or more of the following offenses

committed during the policy period:
(a) false  arrest,  detention,  imprisonment,  malicious

prosecution;  or  humiliation  resulting  from  false
arrest,  detention,  imprisonment  or  malicious
prosecution.

(b) wrongful  entry  or  eviction  or  other  invasion  of  the
right of private occupancy;

(c) a  publication  or  utterance  of  a  libel  or  slander  or
other defamatory or disparaging material;

(d) assault  and  battery  not  committed  by  or  at  the
direction  of  the  insured  unless  committed  for  the
purpose of protecting persons or property;

(e) discrimination  on  the  basis  of  race,  sex,  age,
religion, or handicap;

(f) denial  of  due  process  as  guaranteed  by  the  Fifth
and  Fourteenth  Amendments  to  the  Constitution  of
the United States;
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(g) violation of the following Amendments to the
Constitution of the United States:

First Amendment
Fourth Amendment
Eighth Amendment

"Policy Territory" means:

(1) the United States of America, its territories or
possessions, or

(2) international waters or air space, provided the personal
injury or property damage does not occur in the course
of travel to any other country or nation, or 

(3) anywhere in the world with respect to "bodily injury,
property damage or personal injury" arising out of the
activities of any "insured" permanently domiciled in the
United States of America, though temporarily outside the
United States of America, its territories and possessions
or Canada, provided the original suit for damages
because of any such injury or damage is brought within
the United States of America, its territories or
possessions.

Such insurance as is afforded by paragraph (3) above shall
not apply to Premises Medical Payments Coverage.

"Professional Services" means the rendering of medical
services by individuals with training in the profession who are
licensed or certified to practice the profession.

"Property Damage" means:

(1) physical injury to or destruction of tangible property
which occurs during the policy period, including the loss
of use thereof at any time resulting therefrom, or

(2) loss of use of tangible property which has not been
physically injured or destroyed provided such loss of use
is caused by an occurrence during the policy period.

"Volunteer Employee" means:

(1) any person or entity who, of his own free will, provides
goods or services, without any financial gain, to any
agency, instrumentality or political subdivision of the
State; or

(2) any person performing public service employment, either
voluntarily or as directed by a court or other authority, in
lieu of fines and/or incarceration.

IV.
PERSONS INSURED

Each  of  the  following  is  an  insured  under  this  insurance  to
the extent set forth below:

(a) The  entity  designated  in  the  declarations  as  named
insured is an insured.

(b) Any  employee  of  the  entity  designated  in  the
declarations  as  named insured  is  an  insured,  but  only
while  the  employee  is  acting  in  the  scope  of  his  or  her
official duties.

(c) Any volunteer employee of the entity designated in the
declarations  as  named insured  is  an  insured,  but  only
while the volunteer employee  is acting in the scope of
his or her official duties.

(d) With  respect  to  the  operation,  for  the  purpose  of
locomotion upon a public highway, of mobile equipment
registered under any motor vehicle registration law;
(i) an employee of the named insured while operating

any  such  equipment  in  the  scope  of  his  or  her
official duties for the insured, and 

(ii) any  other  person  while  operating  with  the
permission  of  the  named  insured  any  such
equipment  registered  in  the  name  of  the  named
insured  and  any  person  or  organization  legally
responsible for such operation, but only if there is no

other valid and collectible insurance available, either
on  a  primary  or  excess  basis,  to  such  person  or
organization;  provided  that  no  person  or
organization  shall  be  an  insured  under  this
paragraph (d) with respect to:
(1) bodily  injury  to  any  fellow  employee  of  such

person injured in the scope of his or her official
duties for the insured, or 

(2) property damage to property owned by, rented
to,  in  charge  of  or  occupied  by  the  named
insured  or  the  employer  of  any  person
described in subparagraph (ii).

V.
LIMIT OF LIABILITY

Regardless  of  the  number  of  (1)  insureds  under  this  policy,
(2) persons or organizations who sustain personal injury or 
property  damage,  or  (3)  claims  made  or  suits  brought  on
account of personal injury or property damage, the Fund’s
liability is limited as follows: 

The total liability of the Fund for all damages as the result of
any  occurrence  including  damages  for  care  and  loss  of
services,  because  of  personal  injury  sustained  by  one  or
more persons, because of all property damage sustained by
one or more persons or organizations, or by any combination
of personal injury or property damage sustained by one or
more  persons or  organizations,  shall  not  exceed the  limit  of
liability  stated  in  the  declarations  as  applicable  to  each  
occurrence.  However, for any action or claim brought under
the  provisions  of  Chapter  78  of  the  South  Carolina  Code of
Laws,  cited  as  the  "South  Carolina  Tort  Claims  Act",  the
liability of the Fund shall not exceed the following limits:

(a) Occurrences arising prior to July 1, 1998:
(1) No person shall recover in any one action or claim a

sum  exceeding  250,000  dollars  because  of  loss
arising  from a  single  occurrence  regardless  of  the
number  of  agencies  or  political  subdivisions
involved.

(2) The  total  sum  recovered  arising  out  of  a  single  
occurrence  shall  not  exceed  500,000  dollars
regardless  of  the  number  of  agencies  or  political
subdivisions involved.

(b) Occurrences arising on or after July 1, 1998:
(1) No person shall recover in any one action or claim a

sum  exceeding  300,000  dollars  because  of  loss
arising  from a  single  occurrence  regardless  of  the
number  of  agencies  or  political  subdivisions
involved.

(2) The  total  sum  recovered  arising  out  of  a  single  
occurrence  shall  not  exceed  600,000  dollars
regardless  of  the  number  of  agencies  or  political
subdivisions involved.

Liability  limits  in  excess  of  those  stated  in  (a)  and  (b)  shall
apply only in actions or claims to which Chapter 78 does not
apply.

The  property  damage  liability  coverage  applies  only  to  the
amount of damages in excess of a $250 per claim deductible
sustained by one person or organization as the result of any
one  occurrence.   The  Fund  may  pay  any  part  or  all  of  the
deductible  amount  to  effect  settlement  of  any  claim  or  suit
and,  upon  notification  of  the  action  taken,  the  Insured  shall
promptly  reimburse the Fund for  such part  of  the deductible
amount as has been paid by the Fund.

For the purpose of determining the limit of the Fund’s liability,
all  personal  injury  and  property  damage  arising  out  of
continuous  or  repeated  exposure  to  substantially  the  same
general conditions shall be considered as arising out of one 
occurrence.
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VI.
EXCLUSIONS

This insurance does not apply:

(a)  to liability assumed by the insured under any contract or
agreement;

(b) to  personal  injury  or  property  damage  arising  out  of
the  ownership,  maintenance,  operation,  use,  loading  or
unloading of 
(1) any automobile or aircraft  owned or operated by or

rented or loaned to any insured and/or
(2) any  other  automobile  or  aircraft  operated  by  any

person  in  the  scope  of  his  or  her  official  duties  for
the insured; but this exclusion does not apply to the
parking  of  an  automobile  on  premises  owned  by,
rented to or controlled by the named insured or the
ways immediately adjoining, if such automobiles are
not owned by or rented or loaned to any insured, or 

(3) any  aircraft  under  the  guidance  of  an  air  traffic
controller employed by any insured;

(c) to  personal  injury  or  property  damage  arising  out  of
the  ownership,  maintenance,  operation,  use,  loading  or
unloading of any mobile equipment while being used in
any  prearranged  or  organized  racing,  speed,  or
demolition  contest  or  in  any  stunting  activity  or  in
practice or preparation for any such contest or activity;

(d) to  personal  injury  or  property  damage  arising  out  of
and  in  the  course  of  the  transportation  of  mobile
equipment  by  an  automobile  owned  or  operated  by  or
rented or loaned to any insured;

(e) to  personal  injury  or  property  damage  arising  out  of
the  ownership,  maintenance,  operation,  use,  loading  or
unloading of 
(1) any  watercraft,  in  excess  of  twenty-six(  26)  feet  in

length, owned or operated by or rented or loaned to
any insured, or 

(2) any  other  watercraft,  in  excess  of  twenty-six  (26)
feet in length, operated by any person in the scope
of  his  or  her  official  duties  for  the  insured;  by  any
insured;  but  this  exclusion  does  not  apply  to
watercraft  while  ashore  on  premises  owned  by,
rented to or controlled by the named insured;

(f) to  personal  injury  or  property  damage  arising  out  of
the  discharge,  dispersal,  release  or  escape  of  smoke,
vapors,  soot,  fumes,  acids,  alkalis,  toxic  chemicals,
liquids  or  gases,  waste  materials  or  other  irritant,
contaminants  or  pollutants  into  or  upon  land,  the
atmosphere  or  any  water  course  or  body  of  water;  but
this  exclusion  does  not  apply  if  such  discharge,
dispersal, release or escape is sudden and accidental;

(g) to  personal  injury  or  property  damage  due  to  war,
whether or not declared, civil war, insurrection, rebellion
or revolution or to any act or condition incident to any of
the following, with respect to
(1) liability assumed by the insured under contract
(2) expenses  for  medical  expense  under  the

Supplementary Payments provision;
(h) to any obligation for which the insured or any carrier as

his  insurer  may  be  held  liable  under  any  workers’
compensation; unemployment compensation or disability
benefits law, or under any similar law;

(i) to bodily injury to
(1) an employee of the insured arising out of and in the

scope of his or her official duties for the insured; or 
(2) the  spouse,  child,  parent,  brother  or  sister  of  that

employee as a consequence of (1) above.

This exclusion applies:
(1) whether  the  insured  may  be  liable  as  an  employer

or in any other capacity; and
(2) to  any  obligation  to  share  damages  with  or  repay

someone  else  who  must  pay  damages  because  of
the injury.

(j) to property damage to
(1) property  owned  or  occupied  by  or  rented  to  the

insured,
(2) property used by the insured,
(3) property in the care, custody or control of the

insured or as to which the insured is for any purpose
exercising physical control, or

(4) property  (including  money)  seized  by  the  insured
whether legally or illegally;

(k) to  property  damage  to  premises  alienated  by  the
named insured arising out of such premises or any part
thereof;

(l) to  loss  of  use  of  tangible  property  which  has  not  been
physically  injured or  destroyed resulting from a delay in
or lack of performance by or on behalf of the insured or
any contract or agreement;

(m) to  personal  injury  or  property  damage  due  to
rendering of or failure to render any professional service;

(n) NUCLEAR ENERGY LIABILITY EXCLUSION
(Broad Form)

I. This policy does not apply:

A. Under  any  Liability  Coverage,  to  personal  injury  or
property damage

(1) with  respect  to  which  an  insured  under  this
policy is also an insured under a nuclear energy
liability policy issued by Nuclear Energy Liability
Insurance  Association,  Mutual  Atomic  Energy
Liability  Underwriters  or  Nuclear  Insurance
Association of Canada, or would be an insured
under  any  such  policy  but  for  its  termination
upon exhaustion of its limit of liability; or 

(2) resulting  from  the  hazardous  properties  of
nuclear  material  and  with  respect  to  which  (a)
any  person  or  organization  is  required  to
maintain  financial  protection  pursuant  to  the
Atomic  Energy  Act  of  1954,  or  any  law
amendatory  thereof,  or  (b)  the  insured  is,  or
had  this  policy  not  been  issued  would  be,
entitled  to  indemnity  from  the  United  States  of
America,  or  any  agency  thereof,  under  any
agreement entered into by the United States of
America,  or  any  agency  thereof,  with  any
person or organization.

B. Under  any  Medical  Payments  Coverage,  to
expenses  incurred  with  respect  to  personal  injury
resulting  from  the  hazardous  properties  of  nuclear
material and arising out of the operation of a nuclear
facility by any person or organization.

C. Under  any  Liability  Coverage,  to  personal  injury  or
property  damage  resulting  from  the  hazardous
properties of nuclear material, if 

(1) the nuclear material (a) is at any nuclear facility
owned  by,  or  operated  by  or  on  behalf  of  an
insured,  or  (b)  has  been  discharged  or
dispersed therefrom;

(2) the  nuclear  material  is  contained  in  spent  fuel
or waste at any time possessed, handled, used,
processed,  stored,  transported  or  disposed  of
by or on behalf of an insured, or

(3) the  personal  injury  or  property  damage  arises
out of  the furnishing by an insured of  services,
materials, parts or equipment in connection with
the  planning,  construction,  maintenance,
operation  or  use  of  any  nuclear  facility,  but  if
such facility  is  located within the United States
of  America,  its  territories  or  possessions  or
Canada,  this  exclusion  (3)  applies  only  to
property  damage  to  such  nuclear  facility  and
any property thereat.

II. As used herein:

"hazardous  properties"  include  radioactive,  toxic  or
explosive properties;
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"nuclear  material"  means  source  material,  special
nuclear material or byproduct material;

"source  material,"  "special  nuclear  material,"  and
"byproduct  material"  have  the  meanings  given  them  in
the Atomic Energy Act of 1954 or in any law amendatory
thereof;

"spent fuel" means any fuel element or fuel component,
solid  or  liquid,  which  has  been  used  or  exposed  to
radiation in a nuclear reactor;

"waste"  means  any  waste  material  (1)  containing
byproduct  material  and  (2)  resulting  from  the  operation
by  any  person  or  organization  of  any  nuclear  facility
included  within  the  definition  of  nuclear  facility  under
paragraph (a) or (b) thereof;

"nuclear facility" means

(a) any nuclear reactor,

(b) any  equipment  or  device  designed  or  used  for  (1)
separating the isotopes of uranium or plutonium, (2)
processing  or  utilizing  spent  fuel  or  (3)  handling,
processing or packaging waste,

(c) any  equipment  or  device  used  for  the  processing,
fabricating  or  alloying  of  special  nuclear  material  if
at any time the total amount of such material in the
custody of  the insured at  the premises where such
equipment  or  device  is  located  consists  of  or
contains  more  than  25  grams  of  plutonium  or
uranium  233  or  any  combination  thereof,  or  more
than 250 grams of uranium 235, 

(d) any structure,  basin,  excavation,  premises or  place
prepared  or  used  for  the  storage  or  disposal  of
waste,  and  includes  the  site  on  which  any  of  the
foregoing  is  located,  all  operations  conducted  on
such site and all premises used for such operations:

"nuclear reactor" means any apparatus designed or
used  to  sustain  nuclear  fission  in  a  self-supporting
chain  reaction  or  to  contain  a  critical  mass  of
fissionable material;

"property  damage"  includes all  forms of  radioactive
contamination of property;

(o) to  any  personal  injury  or  property  damage  resulting
from retaliation.   This  policy  excludes  coverage  for  any
claim  or  suit  that  is  based  upon  any  statute  which
provides  a  remedy  for  retaliation  or  which  prohibits
retaliation  including,  but  not  limited  to,  whistleblower
statutes  and  those  statutory  remedies  prescribed  for
retaliation based upon the making of a complaint or upon
participation  in  some  proceeding  or  process.   This
exclusion applies  to  any statutory  remedy for  retaliation
or to any retaliation prohibited by statute even where the
retaliation  relates  to  a  covered  personal  injury  or
property damage.

(p) to bodily injury or property damage arising out of or in
any way connected with the operation of the principals of
eminent  domain,  condemnation  proceedings,  inverse
condemnation,  or  takings,  by  whatever  name  called,
whether such liability accrues directly against the insured
or  by  virtue  of  any  agreement  entered  into  by  or  on
behalf of the insured.

VII.
CONDITIONS

1. Premium.

All  premiums  for  this  policy  shall  be  computed  in
accordance  with  the  Fund’s  rules,  rates,  rating  plans,
premiums  and  minimum  premiums  applicable  to  the
insurance afforded herein.

The  named  insured  shall  maintain  records  of  such
information  as  is  necessary  for  premium  computation,
and shall send copies of such records to the Fund at the
end  of  the  policy  period  and  at  such  times  during  the
policy period as the Fund may direct.

2. Inspection and Audit.

The Fund shall be permitted but not obligated to inspect
the  named  insured’s  property  and  operations  at  any
time.   Neither  the  Fund’s  right  to  make  inspections  nor
the  making  thereof  nor  any  report  thereon  shall
constitute an undertaking, on behalf of or for the benefit
of the named insured or others, to determine or warrant
that such property or operations are safe or healthful, or
are in compliance with any law, rule or regulation.

The Fund may examine and audit the named insured’s
books  and  records  at  any  time  during  the  policy  period
and  extensions  thereof  and  within  three  years  after  the
final termination of this policy, as far as they relate to the
subject matter of this insurance.

3. Financial Responsibility Laws.

When  this  policy  is  certified  as  proof  of  financial
responsibility  for  the  future  under  the  provisions  of  any
motor vehicle financial responsibility law, such insurance
as is  afforded by this  policy for  bodily injury  liability  or
for  property  damage  liability  shall  comply  with  the
provisions of such law to the extent of the coverage and
limits  of  liability  required  by  such  law.   The  insured
agrees to reimburse the Fund for any payment made by
the  Fund  which  it  would  not  have  been  obligated  to
make  under  the  terms  of  this  policy  except  for  the
agreement contained in this paragraph.

4. Insured’s  Duties  in  the  Event  of  Occurrence,  Claim  or
Suit.

(a) In  the  event  of  an  occurrence,  written  notice
containing  particulars  sufficient  to  identify  the
insured and also reasonably  obtainable  information
with  respect  to  the  time,  place  and  circumstances
thereof,  and  the  names  and  addresses  of  the
insured  and  of  available  witnesses,  shall  be  given
by  or  for  the  insured  to  the  Fund  or  any  of  its
authorized agents as soon as practicable.

(b) If  claim  is  made  or  suit  is  brought  against  the
insured, the insured shall immediately forward to the
Fund  every  demand,  notice,  summons  or  other
process received by him or his representative.

(c) The  insured  shall  cooperate  with  the  Fund  and,
upon  the  Fund’s  request,  assist  in  making
settlements, in the conduct of suits and in enforcing
any  right  of  contribution  or  indemnity  against  any
person  or  organization  who  may  be  liable  to  the
insured because of injury or damage with respect to
which  insurance  is  afforded  under  this  policy;  and
the  insured  shall  attend  hearings  and  trials  and
assist in securing and giving evidence and obtaining
the attendance of witnesses.  The insured shall not,
except  at  his  own  cost,  voluntarily  make  any
payment,  assume  any  obligation  or  incur  any
expense other than for first aid to others at the time
of accident.
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5. Action Against Fund.

No  action  shall  lie  against  the  Fund  unless,  as  a
condition  precedent  thereto,  there  shall  have  been  full
compliance  with  all  of  the  terms  of  this  policy,  nor  until
the amount of the insured’s obligation to pay shall  have
been finally determined either by judgement against the
insured  after  actual  trial  or  by  written  agreement  of  the
insured, the claimant and the Fund.

Any  person  or  organization  or  the  legal  representative
thereof  who  has  secured  such  judgement  or  written
agreement  shall  thereafter  be  entitled  to  recover  under
this policy to the extent of the insurance afforded by this
policy.   No  person  or  organization  shall  have  any  right
under this policy to join the Fund as a party to any action
against  the  insured  to  determine  the  insured’s  liability,
nor  shall  the  Fund  be  impleaded  by  the  insured  or  his
legal  representative.   Bankruptcy  or  insolvency  of  the
insured  or  of  the  insured’s  estate  shall  not  relieve  the
Fund of any of its obligations hereunder.

6. Other Insurance.

The  insurance  afforded  by  this  policy  is  primary
insurance,  except  when  stated  to  apply  in  excess  of  or
contingent upon the absence of other insurance.  When
this  insurance  is  primary  and  the  insured  has  other
insurance which is stated to be applicable to the loss on
an excess or contingent basis, the amount of the Fund’s
liability  under  this  policy  shall  not  be  reduced  by  the
existence of such other insurance.

When both  this  insurance  and  other  insurance  apply  to
the loss on the same basis, whether primary, excess or
contingent, the Fund shall not be liable under this policy
for a greater proportion of the loss than that stated in the
applicable contribution provision below:

(a) Contribution by Equal Shares.
If  all  of  such  other  valid  and  collectible  insurance
provides for contribution by equal shares, the Fund
shall  not  be  liable  for  a  greater  proportion  of  such
loss  than  would  be  payable  if  each  insurer
contributes  an  equal  share  until  the  share  of  each
insurer  equals  the  lowest  applicable  limit  of  liability
under any one policy or the full amount of the loss is
paid, and with respect to any amount of loss not so
paid  the  remaining  insurers  then  continue  to
contribute equal shares of the remaining amount of
the loss until  each such insurer has paid its  limit  in
full or the full amount of the loss is paid.

(b) Contribution by Limits.
If  any of  such other  insurance does not  provide for
contribution  by  equal  share,  the  Fund  shall  not  be
liable for  a greater proportion of  such loss than the
applicable  limit  of  liability  under  this  policy  for  such
loss bears to the total applicable limit of liability of all
valid and collectible insurance against such loss.

7. Subrogation.

In the event of any payment under this policy, the Fund
shall be subrogated to all the insured’s rights of recovery
therefore  against  any  person  or  organization  and  the
insured  shall  execute  and  deliver  instruments  and
papers  and  do  whatever  else  is  necessary  to  secure
such  rights.   The  insured  shall  do  nothing  after  loss  to
prejudice such rights.

8. Changes.

Notices  to  any  agent  or  knowledge  possessed  by  any
agent or by any other person shall not effect a waiver or
a  change  in  any  part  of  this  policy  or  estop  the  Fund
from  asserting  any  right  under  the  terms  of  this  policy;
nor shall the terms of this policy be waived or changed,
except  by  endorsement  issued  to  form  a  part  of  this
policy,  signed  by  a  duly  authorized  officer  or
representative of the Fund. 

9. Assignment.

Assignment  of  interest  under  this  policy  shall  not  bind
the  Fund  until  its  consent  is  endorsed  hereon;  if,
however, the named insured shall die, such insurance as
is  afforded  by  this  policy  shall  apply  (1)  to  the  named
insured’s legal representative, as the named insured, but
only while acting within the scope of his duties as such,
and  (2)  with  respect  to  the  property  of  the  named
insured, to the person having proper temporary custody
thereof,  as  insured,  but  only  until  the  appointment  and
qualification of the legal representative.

10. Cancellation and Non-Renewal.

(a) This policy may be cancelled by the named insured
by  mailing  to  the  Fund  a  90  day  written  advance
notice stating when thereafter the cancellation shall
be  effective.   A  political  subdivision  may  cancel  all
policies  with  the  Fund  by  mailing  to  the  Fund  a  90
day  written  advance  notice  as  provided  in
§15-78-140 of the South Carolina Code of Laws.

(b) The Fund may cancel this policy for non-payment of
premium  by  mailing  a  notice  of  cancellation  giving
not  less  than  30  days  notice  of  the  cancellation  as
provided in   §15-78-160 of the South Carolina Code
of Laws.

(c) If  this  policy  is  cancelled  in  accordance  with  (a)  or
(b)  above,  earned  premium  shall  be  computed  in
accordance with the customary short rate table and
procedure.   Premium  adjustment  may  be  made
either at the time cancellation is effected or as soon
as practicable  after  cancellation becomes effective,
but payment or tender of unearned premium is not a
condition of cancellation.

(d) For  the  purposes  of  this  policy,  the  term
"non-renewal"  shall  mean  "cancellation"  if  the
insured is ceasing all  coverages with the Fund and
conditions  as  provided  in  sections  (a),  (b)  and  (c)
above apply.

11. Declarations.

By acceptance of this policy, the named insured agrees
that  the  statements  in  the  declarations  are  his
agreements  and  representations,  that  this  policy  is
issued in reliance upon the truth of such representations
and  that  this  policy  embodies  all  agreements  existing
between  himself  and  the  Fund  or  any  of  its  agents
relating to this insurance.
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EXHIBIT D 
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DECLARATIONS

POLICY NO. XL5055806P

DECLARATIONS NO. 1

8000 (12/2015) [1 OF 2]
 1986-2015 ASSOCIATED ELECTRIC & GAS INSURANCE SERVICES LIMITED
AEGIS AND THE AEGIS LOGO ARE THE REGISTERED SERVICE MARKS OF AEGIS IN THE U.S., U.K., E.U., Bermuda, Canada and New Zealand

Print Date:  01/12/2017 14:14:42

EXCESS LIABILITY INSURANCE POLICY
THIS IS AN EXCESS LIABILITY "CLAIMS-FIRST-MADE" POLICY WHICH MAY BE DIFFERENT
FROM OTHER POLICIES INCLUDING OTHER CLAIMS-MADE POLICIES. PLEASE READ THE

ENTIRE POLICY CAREFULLY.
Words and phrases that appear in all capital letters have the special meanings set forth in

Section ll. Definitions

Item 1: NAMED INSURED:   
South Carolina Public Service Authority (Santee Cooper)
1 Riverwood Dr
Moncks Corner, SC 29461-2998

Item 2: POLICY PERIOD: from the 31st day of December, 2016 until the 31st day of December, 2017,
both days at 12:01 A.M. Local Time at the address of the NAMED INSURED.

Item 3: RETROACTIVE DATE: the 31st day of December, 1986 at 12:01 A.M. Local Time at the
address of the NAMED INSURED.

Item 4: POLICY Premium: $693,052

Item 5: A. Limit of Liability each OCCURRENCE:
1. $35,000,000*
2. $70,000,000 General Aggregate

B. JOINT VENTURE Limit of Liability each OCCURRENCE:
Per Limit of Liability Section I.(B)(9)*

C. Combined PRODUCTS LIABILITY and COMPLETED OPERATIONS LIABILITY
Aggregate Limit of Liability for the POLICY PERIOD:
$35,000,000*

D. FAILURE TO SUPPLY LIABILITY Aggregate Limit of Liability for the POLICY PERIOD:
$35,000,000*

E. POLLUTION LIABILITY Aggregate Limit of Liability for the POLICY PERIOD:
$35,000,000

F. MEDICAL MALPRACTICE INJURY Limit of Liability each OCCURRENCE:
$35,000,000*

G. WILDFIRE LIABILITY Aggregate Limit of Liability for the POLICY PERIOD:
 $35,000,000*

* Subject to the $70,000,000 General Aggregate of the POLICY
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DECLARATIONS
continued

POLICY NO. XL5055806P

DECLARATIONS NO. 1

Print Date:  01/12/2017 14:14:42

8000 (12/2015) [2 OF 2]

Item 6: UNDERLYING LIMITS:
A. As listed in the attached Underlying Limits Schedule.
B.   $2,000,000 Each OCCURRENCE:

(1) not covered by underlying insurance; and 
(2) not subject to a self-insured retention listed in the attached Underlying Limits Schedule.

C. In the event of any CLAIM(s) arising from any single OCCURRENCE which involves two or
more UNDERLYING LIMITS, the UNDERLYING LIMITS shall apply in Combination.

Item 7: Any notice to be provided or any payment to be made hereunder to the NAMED INSURED shall be
made to:

Mrs. Stephanie Vazquez
Financial Analyst III
South Carolina Public Service Authority (Santee Cooper)   
1 Riverwood Dr
Moncks Corner SC 29461-2998

Item 8: Any notice to be provided or any payment to be made hereunder to the COMPANY shall be made to:

AEGIS Insurance Services, Inc.
1 Meadowlands Plaza
East Rutherford, NJ 07073

 
Endorsements attached at POLICY issuance: 1-21

Countersigned at East Rutherford, New Jersey

On January 12, 2017

AEGIS Insurance Services, Inc.

By

Authorized Representative
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8100 (01/2013) [1 of 17]
©2005 - 2013 ASSOCIATED ELECTRIC & GAS INSURANCE SERVICES LIMITED
AEGIS AND THE AEGIS LOGO ARE SERVICE MARKS OF ASSOCIATED ELECTRIC & GAS INSURANCE SERVICES LIMITED

POLICY OF EXCESS LIABILITY INSURANCE EFFECTED WITH
ASSOCIATED ELECTRIC & GAS INSURANCE SERVICES LIMITED

HAMILTON, BERMUDA

THIS IS AN EXCESS LIABILITY "CLAIMS-FIRST-MADE'' POLICY
WHICH MAY BE DIFFERENT FROM OTHER POLICIES.

PLEASE READ THE ENTIRE POLICY CAREFULLY.

Words and phrases that appear in all capital letters have the special meanings set forth in
Section II. Definitions.

In consideration of the payment of premium, and in reliance upon all statements made and information
furnished to Associated Electric & Gas Insurance Services Limited and subject to all the terms hereinafter
provided, the COMPANY agrees as follows:

Print Date:  01/12/2017 14:14:42

I. INSURING AGREEMENT

(A) Indemnity

The COMPANY shall indemnify the INSURED for any and all sums which the INSURED shall become 
legally obligated to pay as ULTIMATE NET LOSS by reason of liability imposed upon the INSURED by 
law or liability assumed by the INSURED under CONTRACT, including the INSURED'S proportionate 
share of any liability arising in any manner whatsoever out of the operations or existence of any JOINT 
VENTURE in which the INSURED has an interest, for damages because of BODILY INJURY, 
PERSONAL INJURY or PROPERTY DAMAGE which is caused by an OCCURRENCE and either: 

(1) for which a CLAIM is first made against the INSURED during the POLICY PERIOD or during any 
DISCOVERY PERIOD; or 

(2) about which a NOTICE OF CIRCUMSTANCES is given to the COMPANY during the POLICY 
PERIOD or during any DISCOVERY PERIOD; 

whichever is earlier. 

(B) Limits of Liability

(1) Underlying Limits

The COMPANY shall only be liable hereunder for ULTIMATE NET LOSS in excess of the 
UNDERLYING LIMITS as stated in Item 6A or 6B of the Declarations, whichever is applicable. 

With respect to the application of the UNDERLYING LIMITS to ULTIMATE NET LOSS covered 
hereunder:

(a) in the event of the reduction of an applicable underlying aggregate limit listed in the Underlying 
Limits Schedule, the UNDERLYING LIMITS with respect to any ULTIMATE NET LOSS which 
would have been covered by such underlying aggregate limit and is covered hereunder shall be 
deemed to be (i) such reduced UNDERLYING LIMIT, (ii) $200,000 or (iii) the amount stated in 
Item 6B of the Declarations, whichever is greatest; and 

(b) in the event of the exhaustion of an applicable underlying aggregate limit listed in the Underlying 
Limits Schedule, the UNDERLYING LIMITS with respect to any ULTIMATE NET LOSS which 
would have been covered by such underlying aggregate limit and is covered hereunder shall be 
$200,000 or the amount stated in Item 6B of the Declarations, whichever is greater; 

provided, only payment of INDEMNITY or DEFENSE COSTS which, except for the amount thereof, 
would have been indemnifiable under this POLICY may reduce or exhaust an underlying aggregate 
limit. Nothing herein shall be construed to make this POLICY subject to the terms of any underlying 
insurance.
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8100 (01/2013) [2 of 17]

Print Date:  01/12/2017 14:14:42

In the event of any CLAIM(S) arising out of any single OCCURRENCE which involve(s) two or more 
UNDERLYING LIMITS: 

(x) if Item 6C of the Declarations designates that UNDERLYING LIMITS shall apply "in 
combination", then the UNDERLYING LIMIT shall be the greater of: 

(i) the sum of any applicable underlying insured limit(s) and the single largest applicable 
self-insured retention; or 

(ii) the amount stated in Item 6B of the Declarations; and 

(y) if Item 6C of the Declarations designates that UNDERLYING LIMITS shall apply "separately", 
then each applicable UNDERLYING LIMIT shall be applied separately without limitation.

(2) General Aggregate Limit

The amount stated in Item 5A.(2) of the Declarations is the maximum amount payable by the 
COMPANY in the aggregate for the POLICY PERIOD (including all DISCOVERY PERIODS) for all 
ULTIMATE NET LOSS to which this POLICY applies, except for (a) ULTIMATE NET LOSS arising 
out of BODILY INJURY or PROPERTY DAMAGE included in POLLUTION LIABILITY, which shall 
be subject to the specific aggregate Limit of Liability under paragraph (7) of Section I.(B), Limits of 
Liability, and (b) Employment Practice Liability coverage if purchased, which shall be subject to the 
specific aggregate Limit of Liability set forth in the Employment Practices Liability Endorsement 
pursuant to which such coverage is provided.

(3) Occurrence Limit

Subject to the General Aggregate Limit set forth in Section I.(B)(2) above, the maximum amount 
payable by the COMPANY for ULTIMATE NET LOSS arising out of any one OCCURRENCE shall 
be the amount stated in Item 5A.(1) of the Declarations. 

In the event that there are multiple CLAIMS which arise out of the same OCCURRENCE, even if 
such multiple CLAIMS are made against different INSUREDS, all such multiple CLAIMS shall be 
deemed to be a single CLAIM arising out of a single OCCURRENCE and shall be deemed to have 
been reported at the time that the first of such multiple CLAIMS is made or the time NOTICE OF 
CIRCUMSTANCES which give rise to such CLAIM is given, whichever is earlier. The UNDERLYING 
LIMITS and Limits of Liability with respect to such OCCURRENCE, as stated in the Declarations, 
shall apply regardless of the number of CLAIMS arising out of the same OCCURRENCE. 

(4) Medical Malpractice Injury

Notwithstanding the Occurrence Limit set forth in Section I.(B)(3) above and subject to the General 
Aggregate Limit set forth in Section I.(B)(2) above, the maximum amount payable by the COMPANY 
for ULTIMATE NET LOSS arising out of any one OCCURRENCE causing MEDICAL 
MALPRACTICE INJURY shall be the amount stated in Item 5F of the Declarations.

(5) Products Liability and Completed Operations 

Subject to the General Aggregate Limit set forth in Section I.(B)(2) above, the maximum amount 
payable by the COMPANY in the aggregate for the POLICY PERIOD (including all DISCOVERY 
PERIODS) for all ULTIMATE NET LOSS arising out of BODILY INJURY or PROPERTY DAMAGE 
included in PRODUCTS LIABILITY and COMPLETED OPERATIONS LIABILITY shall be the 
amount stated in Item 5C of the Declarations. 

(6) Failure to Supply Liability

Subject to the General Aggregate Limit set forth in Section I.(B)(2) above, the maximum amount 
payable by the COMPANY in the aggregate for the POLICY PERIOD (including all DISCOVERY 
PERIODS) for all ULTIMATE NET LOSS arising out of BODILY INJURY or PROPERTY DAMAGE 
included in FAILURE TO SUPPLY LIABILITY shall be the amount stated in Item 5D of the 
Declarations.
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8100 (01/2013) [3 of 17]

Print Date:  01/12/2017 14:14:42

(7) Pollution Liability 

The maximum amount payable by the COMPANY in the aggregate for the POLICY PERIOD 
(including all DISCOVERY PERIODS) for all ULTIMATE NET LOSS arising out of BODILY INJURY 
or PROPERTY DAMAGE included in POLLUTION LIABILITY shall be the amount stated in Item 5E 
of the Declarations.

(8) Wildfire Liability 

Subject to the General Aggregate Limit set forth in Section I.(B)(2) above, the maximum amount 
payable by the COMPANY in the aggregate for the POLICY PERIOD (including all DISCOVERY 
PERIODS) for all ULTIMATE NET LOSS arising out of BODILY INJURY, PERSONAL INJURY or 
PROPERTY DAMAGE included in WILDFIRE LIABILITY shall be the amount stated in Item 5G of 
the Declarations.

(9) Joint Ventures

Notwithstanding the Occurrence Limit set forth in Section I.(B)(3) above and subject to the General 
Aggregate Limit set forth in Section I.(B)(2) above, with respect to any OCCURRENCE involving any 
JOINT VENTURE in which the INSURED has an interest and which involves more than one insured 
of the COMPANY, the maximum amount payable by the COMPANY under this POLICY in the 
aggregate for all ULTIMATE NET LOSS resulting from such OCCURRENCE shall be the product of: 

(a) the percentage interest of the INSURED in the said JOINT VENTURE divided by the sum of the 
percentage interest of the INSURED and the percentage of all other insureds of the COMPANY 
in the said JOINT VENTURE; and 

(b) the amount stated in Item 5A of the Declarations of this POLICY. 

The percentage interest referred to in this Section I.(B)(9) shall be that which is imposed by law. 

Where any underlying insurance(s) has (have) been reduced by a clause having the same effect as 
this Section I.(B)(9), the amount payable by the COMPANY under this POLICY, as limited by this 
Section I.(B)(9) shall be excess of the sum of: 

(a) such reduced limits of any underlying insurance(s); and

(b) the limits of any underlying insurance(s) not reduced. 

Any amount payable by the COMPANY under this POLICY with respect to an INSURED having an 
interest in a JOINT VENTURE shall be excess of any amount payable by the COMPANY with 
respect to such INSURED under any other policy issued by the COMPANY providing coverage to 
the JOINT VENTURE and/or all interests involved therein and, in the event this POLICY so applies 
in excess, the UNDERLYING LIMIT stated in Item 6B of the Declarations, if otherwise applicable, 
shall be deemed not to apply. 

(10) Multiple Insureds

The inclusion or addition hereunder of more than one INSURED shall not operate to increase the 
COMPANY'S Limits of Liability beyond those amounts stated in Item 5 of the Declarations. 

II. DEFINITIONS

(A) BODILY INJURY: The term "BODILY INJURY" shall mean bodily injury, mental anguish, mental illness, 
emotional upset, sickness or disease sustained by any person which occurs during the COVERAGE 
PERIOD, including death at any time resulting therefrom.

(B) CLAIM: The term "CLAIM" shall mean any demand or suit against any INSURED for damages because 
of BODILY INJURY, PERSONAL INJURY or PROPERTY DAMAGE. 

Multiple demands or suits arising out of the same OCCURRENCE shall be deemed to be a single 
"CLAIM". 
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8100 (01/2013) [4 of 17]

Print Date:  01/12/2017 14:14:42

(C) COMPANY: The term "COMPANY" shall mean Associated Electric & Gas Insurance Services Limited, 
Hamilton, Bermuda, a non-assessable mutual insurance company.

(D) COMPLETED OPERATIONS LIABILITY: The term "COMPLETED OPERATIONS LIABILITY" shall 
include BODILY INJURY and PROPERTY DAMAGE arising out of operations, or reliance upon a 
representation or warranty with respect thereto made at any time, but only if such BODILY INJURY or 
PROPERTY DAMAGE occurs after such operations have been completed or abandoned and occurs 
away from premises owned by or rented to the INSURED. 

Operations shall include materials, parts or equipment furnished in connection therewith. 

Operations shall be deemed completed at the earliest of the following: 

(1) when all operations to be performed by or on behalf of the INSURED under the contract for such 
operations have been completed; 

(2) when all operations to be performed by or on behalf of the INSURED at the site of the operations 
have been completed; or 

(3) when the portion of the operations out of which the BODILY INJURY or PROPERTY DAMAGE 
arises has been put to its intended use by any person or organization other than another contractor 
or subcontractor engaged in performing operations for a principal as part of the same project. 

Operations which may require further service or maintenance work, or correction, repair or replacement 
because of any defect or deficiency, but which are otherwise completed shall be deemed completed. 

"COMPLETED OPERATIONS LIABILITY" shall not include BODILY INJURY or PROPERTY DAMAGE 
arising out of: 

(1) operations in connection with the transportation of property, unless the BODILY INJURY or 
PROPERTY DAMAGE arises out of a condition in or on a vehicle created by the loading or 
unloading thereof; 

(2) the existence of tools, uninstalled equipment or abandoned or unused materials; or

(3) any operations necessary or incidental to the supplying of gas, electricity or steam including:

(a) the exploration for or production, storage, transmission or distribution of gas; or

(b) the generation, transmission or distribution of electricity or steam.

(E) CONTRACT: The term "CONTRACT" shall mean an agreement to assume the tort liability of another for 
BODILY INJURY, PERSONAL INJURY or PROPERTY DAMAGE which occurs subsequently to the 
making of such agreement. Tort liability means a liability that would be imposed by law in the absence of 
any contract or agreement.

(F) COVERAGE PERIOD: The term "COVERAGE PERIOD" shall mean the period of time from the 
RETROACTIVE DATE to the termination of the POLICY PERIOD. 

(G) DEFENSE COSTS: The term “DEFENSE COSTS” shall mean all expenses incurred by the INSURED 
in the investigation, negotiation, settlement and defense of any CLAIM or in the investigation of any 
OCCURRENCE or circumstances of which NOTICE OF CIRCUMSTANCES has been given, excluding 
all salaries, wages and benefit expenses of employees and office expenses of the INSURED; however, 
the COMPANY shall not be liable for expenses as aforesaid when such expenses are included in other 
valid and collectible insurance, except where that insurance is subject to at least one hundred percent 
(100%) reimbursement by the INSURED.

(H) DISCOVERY PERIOD: The term "DISCOVERY PERIOD" shall mean the applicable period of time in 
which: 

(1) a CLAIM must first be made against an INSURED, or

(2) a NOTICE OF CIRCUMSTANCES must be given by the INSURED, 

as determined in accordance with Condition (N).
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8100 (01/2013) [5 of 17]

Print Date:  01/12/2017 14:14:42

(I) EMPLOYER’S LIABILITY: The term “EMPLOYER’S LIABILITY” shall mean that liability imposed upon 
an INSURED as a result of BODILY INJURY sustained by an employee of such INSURED which arises 
out of or in the course of the injured employee’s employment by such INSURED provided such BODILY 
INJURY is caused by an OCCURRENCE. However, the term "EMPLOYER'S LIABILITY" does not 
include the obligation of any INSURED under any workers’ compensation law, disability benefits or 
unemployment benefits law or any similar law.

(J) FAILURE TO SUPPLY LIABILITY: The term "FAILURE TO SUPPLY LIABILITY" shall include BODILY 
INJURY and PROPERTY DAMAGE arising out of a failure to supply or provide an adequate supply of 
gas, electricity, steam, water or telephone service to meet demand. 

(K) INDEMNITY: The term “INDEMNITY” shall mean all sums which the INSURED shall become legally 
obligated to pay as damages, including punitive damages where the insurance of punitive damages is 
permitted by law, either by adjudication or compromise with the consent of the COMPANY, after making 
proper deductions for all recoveries and salvages collectible and for other insurance as provided for in 
Condition (H) hereof.

(L) INSURED: Each of the following shall be an "INSURED" under this POLICY to the extent set forth         
below: 

(1) the NAMED INSURED;

(2) any person or organization, other than the NAMED INSURED, to such extent and for such limits of 
liability (subject always to the terms and Limits of Liability of this POLICY) as the NAMED INSURED 
has agreed in writing prior to an OCCURRENCE to provide insurance for such person or 
organization, except: 

(a) any organization acquired or formed by the NAMED INSURED after the inception of the POLICY 
PERIOD; 

(b) where such other person or organization has assumed the liability of the "INSURED" under 
contract; or 

(c) where such other person or organization is engaged in a JOINT VENTURE with the NAMED 
INSURED in which the NAMED INSURED is not the operator or managing partner; 

(3) any of the following while acting within the scope of his/her duties: any officer, director or employee 
of the NAMED INSURED or any other natural person in a similar capacity to an officer or director; 

(4) if the NAMED INSURED is a partnership, the partnership and any partner thereof but only with 
respect to the partner's liability as a partner; 

(5) any person while using any automobile with the permission of the NAMED INSURED, provided the 
use thereof is within the scope of the permission granted. 

(M) INSURED'S PRODUCTS: The term "INSURED'S PRODUCTS" shall mean goods or products, including 
any container thereof (other than a vehicle), manufactured, sold, handled or distributed by an INSURED 
or by any other person trading under its name, but "INSURED'S PRODUCTS" shall not include: 

(1) a vending machine or other property rented to or located for use of others but not sold; or

(2) gas, electricity or steam.

(N) JOINT VENTURE: The term "JOINT VENTURE" shall mean any joint venture, co-venture, joint lease, 
joint operating agreement or partnership. 

(O) MEDICAL MALPRACTICE INJURY: The term “MEDICAL MALPRACTICE INJURY” shall mean BODILY 
INJURY resulting from the rendering of or failure to render the following services:

(1) medical, surgical, dental, X-ray or nursing services or treatment, or the furnishing of food or 
beverages in connection therewith; or

(2) the furnishing or dispensing of drugs or medical, surgical or dental supplies or appliances;
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8100 (01/2013) [6 of 17]

Print Date:  01/12/2017 14:14:42

but only if such services are rendered (or failed to be rendered) by a person who is an employee of the 
INSURED, is acting pursuant to an oral or written contract with the INSURED to provide such services, 
or is acting under the supervision of the INSURED in providing such services.
“MEDICAL MALPRACTICE INJURY” shall not include BODILY INJURY arising out of, attributable to or 
associated with:

(1) surgical procedures customarily involving the use of general anesthesia, intravenous anesthesia, 
intravenous sedation or spinal /epidural anesthesia; or

(2) obstetric and gynecological services, including attendance at, or supervision of, labor and/or delivery.

(P) NAMED INSURED: The term "NAMED INSURED" shall: 

(1) mean the organization(s) named in Item 1 of the Declarations and any subsidiary company in line of 
corporate descent from such organization(s); 

(2) (a) be deemed to mean any organization, other than a partnership or JOINT VENTURE, acquired 
or formed by the “NAMED INSURED” after the inception of the POLICY PERIOD whose 
operations are related to, arising from or associated with the production, transmission, delivery 
or furnishing of electricity, gas, water or sewer service to the public or the conveyance of 
telephone messages for the public and whose total assets do not exceed the lesser of 
$100,000,000 or ten percent (10%) of the "NAMED INSURED’S" total assets and where the 
newly acquired or formed organization does not have other similar insurance; but only with 
respect to OCCURRENCES during that part of the COVERAGE PERIOD which is subsequent to 
such acquisition or formation; and

(b) be deemed to mean any organization acquired or formed by the “NAMED INSURED” after the 
inception of the POLICY PERIOD and not subject to paragraph (a) above, other than a JOINT 
VENTURE, in which the “NAMED INSURED” has a majority interest and where the newly 
acquired or formed organization does not have other similar insurance; but only if the “NAMED 
INSURED” shall report such acquisition or formation within sixty (60) days thereafter, and if so 
reported, such newly acquired or formed organizations shall be deemed to be a “NAMED 
INSURED” from the date of its acquisition or formation, but only with respect to 
OCCURRENCES during that part of the COVERAGE PERIOD which is subsequent to such 
acquisition or formation. An additional premium and other terms may be required by the 
COMPANY with respect to such newly acquired or formed organizations; and

(3) be deemed to mean any subsidiary company in line of corporate descent from the organization 
named in Item 1 of the Declarations which has been or may be acquired by or merged with an entity 
(other than any "NAMED INSURED") prior to or after the inception of the POLICY PERIOD, but only 
with respect to BODILY INJURY or PROPERTY DAMAGE which occurs or acts causing 
PERSONAL INJURY which are committed during that part of the COVERAGE PERIOD which is 
prior to such acquisition or merger. An additional premium and other terms may be required by the 
COMPANY with respect to such acquired or merged subsidiary company. 

(Q) NON-EMPLOYMENT DISCRIMINATION or NON-EMPLOYMENT SEXUAL HARASSMENT:

(1) NON-EMPLOYMENT DISCRIMINATION: The term “NON-EMPLOYMENT DISCRIMINATION” shall 
mean the treatment of any natural person based on the person’s race, color, creed, citizenship, 
national origin, religion, age, sex, disability or pregnancy in a manner which violates any federal, 
state or local law. "NON-EMPLOYMENT DISCRIMINATION" shall not include any CLAIM made by 
or on behalf of an employee of the INSURED or an applicant for employment by the INSURED and 
shall not include any CLAIM in any way resulting from, attributable to or associated with the 
INSURED’S employment of a person or failure to employ a person.

(2) NON-EMPLOYMENT SEXUAL HARASSMENT: The term “NON-EMPLOYMENT SEXUAL 
HARASSMENT” shall mean any sexual advances, requests for sexual favors, or any other verbal or 
physical conduct of a sexual nature which violates any federal, state or local law.  
"NON-EMPLOYMENT SEXUAL HARASSMENT" shall not include any CLAIM made by or on behalf 
of an employee of the INSURED or an applicant for employment by the INSURED and shall not 
include any CLAIM in any way resulting from, attributable to or associated with the INSURED’S 
employment of a person or failure to employ a person.
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(R) NOTICE OF CIRCUMSTANCES: The term "NOTICE OF CIRCUMSTANCES" shall mean written notice 
by the INSURED to the COMPANY of any OCCURRENCE or circumstances, which appear likely to give 
rise to a CLAIM against an INSURED. Such written notice shall include but not be limited to information 
as to the nature of any OCCURRENCE or circumstances, the actual or anticipated injury or damage 
resulting therefrom, the names of any claimant(s) or potential claimant(s), and the manner in which the 
INSURED first became aware of the OCCURRENCE or circumstances.

(S) OCCURRENCE: The term "OCCURRENCE" shall mean: 

(1) with respect to BODILY INJURY and PROPERTY DAMAGE, an accident, event or continuous or 
repeated exposure to conditions neither expected nor intended from the standpoint of the INSURED; 
and 

(2) with respect to PERSONAL INJURY, only the acts specified in Definition (T). 

All CLAIMS arising out of the same act, accident, event or exposure to substantially the same general 
conditions shall be deemed to have arisen out of a single "OCCURRENCE". 

(T) PERSONAL INJURY: The term "PERSONAL INJURY" shall mean any injury (other than BODILY 
INJURY or PROPERTY DAMAGE) neither expected nor intended from the standpoint of the INSURED 
and arising out of one or more of the following acts committed during the COVERAGE PERIOD: 

(1) false or wrongful arrest, detention or imprisonment or malicious prosecution; 

(2) wrongful eviction from, wrongful entry into, or invasion of the right of private occupancy of a room, 
dwelling or premises that a person occupies, by a person claiming to be, or to be acting on behalf of, 
its owner, landlord or lessor; 

(3) NON-EMPLOYMENT DISCRIMINATION or NON-EMPLOYMENT SEXUAL HARASSMENT;

(4) a publication or utterance: 

(a) of a libel or slander or other defamatory or disparaging material; or

(b) in violation of an individual's right of privacy; or

(5) with respect to the NAMED INSURED'S Advertising Activities: piracy, plagiarism, idea 
misappropriation under implied contract, or infringement of copyright, title or slogan, registered trade 
mark, service mark or trade name. 

The term "Advertising Activities", as used in this definition, includes only advertising activities which are 
written or otherwise recorded media and which are intended to promote the sale of a specific product(s) 
or service(s) and does not include any activities or materials intended to advance, promote generally or 
inform concerning the NAMED INSURED or any other company, entity or business venture for purposes 
of making investments in or extensions of credit to the NAMED INSURED or any other company, entity 
or business venture, including but not limited to, annual reports, prospectuses, proxy statements or any 
document(s) required to be created or filed with the Securities and Exchange Commission or any other 
governmental agency or authority. 

(U) POLICY: The term "POLICY" shall mean this insurance policy, including the Declarations, the Underlying 
Limits Schedule and any endorsements, issued by the COMPANY to the NAMED INSURED for the 
POLICY PERIOD. 

(V) POLICY PERIOD: The term "POLICY PERIOD" shall mean the period of time stated in Item 2 of the 
Declarations. 

(W) POLLUTANTS: The term "POLLUTANTS" shall mean any solid, liquid, gaseous or thermal irritants, 
contaminants or pollutants, including smoke, vapor, soot, fumes, acids, alkalis, toxic chemicals, liquids 
or gases, waste materials, including materials to be recycled, reconditioned or reclaimed, or other 
irritants, contaminants or pollutants of any kind. 

(X) POLLUTION LIABILITY: The term "POLLUTION LIABILITY" shall include BODILY INJURY, PROPERTY  
DAMAGE and PERSONAL INJURY which arise out of the actual or alleged discharge, dispersal, release 
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or escape of any POLLUTANTS into or upon any person, thing or place including the land, the 
atmosphere, any man-made structure and any above or below ground water course or body of water. 

(Y) PRODUCTS LIABILITY: The term "PRODUCTS LIABILITY" shall include BODILY INJURY and 
PROPERTY DAMAGE which arise out of the INSURED'S PRODUCTS or reliance upon a representation 
or warranty with respect thereto made at any time, but only if the BODILY INJURY or PROPERTY 
DAMAGE occurs away from premises owned by or rented to the NAMED INSURED and after physical 
possession of such INSURED'S PRODUCTS has been relinquished to others. 

(Z) PROPERTY DAMAGE: The term "PROPERTY DAMAGE" shall mean:

(1) physical damage to or destruction of tangible property which occurs during the COVERAGE 
PERIOD, including the loss of use thereof at any time resulting therefrom; or 

(2) loss of use at any time of tangible property which has not been physically damaged or destroyed, 
provided such loss of use is caused by an OCCURRENCE during the COVERAGE PERIOD. 

(AA) RETROACTIVE DATE: The term "RETROACTIVE DATE" shall mean the date stated in Item 3 of the 
Declarations.

(BB) ULTIMATE NET LOSS: The term "ULTIMATE NET LOSS" shall mean the total INDEMNITY and 
DEFENSE COSTS with respect to each OCCURRENCE to which this POLICY applies.

(CC) UNDERLYING LIMITS: The term "UNDERLYING LIMITS" shall mean those amounts stated In Item 6 of 
the Declarations. 

(DD) WILDFIRE: The term “WILDFIRE” shall mean any sweeping and destructive conflagration in a 
wilderness or a rural area that can also consume houses, buildings or other structures and agricultural 
resources (exclusive of the INSURED’S premises). Aside from the aforementioned conflagration, the 
term "WILDFIRE" is also understood to include any “Other Fire Incident”.

The term “Other Fire Incident”, as used in this definition, shall mean a conflagration which threatens to 
destroy life, property, or natural resources, and (a) is not burning within the confines of firebreaks, or (b) 
is burning with such intensity that it could not be readily extinguished, with ordinary tools commonly 
available, for a period greater than twenty-four (24) hours.

(EE) WILDFIRE LIABILITY: The term “WILDFIRE LIABILITY” shall include BODILY INJURY, PERSONAL 
INJURY and PROPERTY DAMAGE which arise out of a WILDFIRE, including any cost the INSURED 
becomes legally obligated to pay as reimbursement for fighting, suppressing or bringing under control 
any WILDFIRE, subject to all the terms and conditions of the POLICY. "WILDFIRE LIABILITY" shall 
exclude salaries, wages or benefit expenses of employees of the INSURED and PROPERTY DAMAGE 
to the INSURED’S equipment used in bringing such WILDFIRE under control.

III. EXCLUSIONS

This POLICY shall not apply and the COMPANY shall not be liable to make any payment for ULTIMATE 
NET LOSS with respect to any CLAIM(S) made against any INSURED: 

(A) for liability arising out of the ownership, maintenance, operation, use, loading or unloading of: 

(1) any watercraft in excess of seventy-five (75) feet in length; or

(2) any aircraft; 

which is chartered, operated, hired, loaned, leased or rented by the INSURED for a period (including any 
extensions or renewals) of more than thirty (30) consecutive days, or which is owned by the INSURED. 

(B) for liability for PROPERTY DAMAGE to:

(1) property owned or occupied by or rented to the INSURED; 

(2) property used by the INSURED; 

(3) property in the care, custody or control of the INSURED or as to which the INSURED is for any 
purpose exercising physical control; however, Sections (2) and (3) of this Exclusion shall not apply 
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with respect to liability under a written sidetrack agreement and Section (3) of this Exclusion shall not 
apply with respect to PROPERTY DAMAGE arising out of the use of an elevator (other than to the 
elevator) at premises owned by, rented to or controlled by the NAMED INSURED; 

(4) the INSURED'S PRODUCTS arising out of such products or any part of such products; or

(5) work performed by or on behalf of the INSURED arising out of such work or any portion thereof, or 
out of materials, parts or equipment furnished in connection therewith. 

(C) only with respect to the PRODUCTS LIABILITY and COMPLETED OPERATIONS LIABILITY: 

(1) for loss of use of tangible property which has not been physically damaged or destroyed resulting 
from: 

(a) a delay in or lack of performance by or on behalf of the INSURED of any contract or agreement; 
or 

(b) the failure of the INSURED'S PRODUCTS or work performed by or on behalf of the INSURED to 
meet the level of performance, quality, fitness or durability warranted or represented by the 
INSURED; however, this Exclusion shall not apply to loss of use of other tangible property 
resulting from the sudden and accidental physical damage to or destruction of the INSURED'S 
PRODUCTS or work completed by or on behalf of the INSURED after such products or work 
have been put to use by any person or organization other than the INSURED; or 

(2) for liability arising out of the withdrawal, inspection, repair, replacement or loss of use of the 
INSURED'S PRODUCTS or work completed by or for the INSURED or of any property of which 
such products or work form a part, if such products, work or property are withdrawn from the market 
or from use. 

(D) for any FAILURE TO SUPPLY LIABILITY, unless:

(1) such failure is caused by an OCCURRENCE; and

(2) the combined capacity of the INSURED'S installed production facilities and contractual supply 
arrangements is equal to or greater than one hundred and ten percent (110%) of the electricity 
demand or one hundred percent (100%) of the gas demand (whichever demand is applicable) 
immediately preceding such failure, on the INSURED'S electric or gas system.

(E) for the cost of removal of debris or wreck from any navigable body of water if the INSURED has or had, 
prior to loss, an ownership and/or operating interest and/or contractual responsibility in or for such debris 
or wreck; however, this Exclusion shall not apply with respect to POLLUTION LIABILITY or the cost of 
removal, for which the INSURED may become liable, of any debris or wreck which is the property of 
others.

(F) (1) for liability based upon, arising out of or attributable to:

(a) any actual, alleged or threatened discharge, dispersal, release or escape of any POLLUTANTS, 
subsequent to the "Disposal" of such POLLUTANTS, into or upon any person, thing or place 
including land, atmosphere, any man-made structure and any above or below ground 
watercourse or body of water; or 

(b) any actual, alleged or threatened discharge, dispersal, release or escape of any substance(s) 
arising from the combustion of fuels into or upon any person, thing or place, including the land, 
the atmosphere, any man-made thing or structure and any above or below ground water, 
watercourse or body of water that results in “Acidic Deposition”, whether or not such discharge, 
dispersal, release or escape is cumulative, gradual or abrupt and accidental; provided, however, 
that this Exclusion shall not apply if the actual or alleged discharge, dispersal, release or escape 
of any substance(s) that results in “Acidic Deposition” is accidental, abrupt, has a continuous 
duration of less than twenty-four (24) consecutive hours and results from a malfunction of the 
INSURED’s equipment; but only if any such discharge, dispersal, release or escape manifests 
itself at the time it takes place and becomes known to the INSURED within seven (7) days 
thereafter and is reported to the COMPANY within sixty (60) days after such incident. The 
INSURED shall have the burden of proving that this exception to the Exclusion applies.

(2) for POLLUTION LIABILITY in connection with the ownership or operation by an INSURED of a 
facility or site for disposal, dumping, burying, "Storage", incineration or treatment of POLLUTANTS; 
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however, this Section (2) shall not apply to a facility which incinerates refuse for the purpose of 
generating usable energy. 

(3) for any POLLUTION LIABILITY, cost or expense arising out of any testing for or monitoring, clean- 
up, containment, treatment, detoxification or neutralization of POLLUTANTS on or the removal 
thereof from: 

(a) property owned or occupied by or rented to the INSURED; 

(b) property used by the INSURED; or

(c) property in the care, custody or control of the INSURED or as to which the INSURED is for any 
purpose exercising physical control. 

This Exclusion, however, shall not apply to POLLUTION LIABILITY arising out of an OCCURRENCE 
taking place during and in the course of the physical transport (but not including the loading or unloading 
of any transporting conveyance) of POLLUTANTS from premises owned, used or occupied by or rented 
to the INSURED, subsequent to the "Disposal" of such POLLUTANTS at such premises, to a different 
site for the purpose of another "Disposal" of such POLLUTANTS, provided that such OCCURRENCE 
manifests itself at the time it takes place and becomes known to the INSURED within seven (7) days 
thereafter and is reported to the COMPANY within sixty (60) days after such OCCURRENCE. 

The term “Acidic Deposition”, as used in this Exclusion, means the deposition from the air of any acidic 
substance(s) or any substance that results in the formation of any acidic substance(s) after deposition 
from the air, whether such substance(s) is wet or dry or a mixture thereof, whether or not the substance 
has been chemically transformed in the air, and without regard to the size of the substance(s) or the 
distance from its source.

The term "Disposal", as used in this Exclusion, shall mean the completion of any physical transfer of 
POLLUTANTS or of any substance, material or equipment containing POLLUTANTS for the purpose of 
disposal, dumping, burying, "Storage", incineration or treatment to remove, detoxify or neutralize the 
hazardous properties thereof, whether or not such physical transfer has been made to or from a place 
on or off premises owned, occupied, rented or controlled by an INSURED. 

The term "Storage", as used in this Exclusion, shall mean the permanent holding or temporary holding 
for a period of twelve (12) months or more, either above or below ground, of POLLUTANTS or of any 
substance, material or equipment containing POLLUTANTS; however, the term "Storage" shall not 
mean the holding of fuels or materials in the ordinary course of the INSURED'S business. 

(G) for any expense incurred by the INSURED in regaining control of any well if the INSURED has an 
ownership and/or operating interest and/or contractual responsibility in or for such well; however, this 
Exclusion shall not apply to the expense of regaining control of a well, the property of others, for which 
the INSURED may become liable. 

(H) for any obligation for which the INSURED, or any carrier as his insurer, may be held liable under any 
workers' compensation law, including statutory occupational disease benefits and United States 
Longshoremen's and Harbor Workers' Act, unemployment compensation or disability benefits laws, or 
under any other similar law.

(I) for liability of an INSURED of any nature whatsoever which is attributable or related to BODILY INJURY 
to any employee of such INSURED arising out of the employment of such employee; however, this 
Exclusion (I) and the Nuclear Energy Liability Exclusion (Broad Form) shall not apply to EMPLOYER'S 
LIABILITY, to liability under the Federal Employer’s Liability Act or to liability under the Jones Act if a 
specific UNDERLYING LIMIT is stated in the Underlying Limits Schedule with respect to such liability. 
This Exclusion (I) shall not apply to liability assumed by the INSURED under CONTRACT.

(J) for any fines or penalties imposed by final adjudication of a court of competent jurisdiction or any agency 
or commission possessing quasi-judicial authority.

(K) for liability of any INSURED for BODILY INJURY, PERSONAL INJURY or PROPERTY DAMAGE 
caused intentionally by or at the direction of such INSURED; however, this Exclusion shall not apply with 
respect to BODILY INJURY, PERSONAL INJURY or PROPERTY DAMAGE which occurs while 
safeguarding, preserving, protecting or defending any person or property.

(L) for liability arising out of any applicable state uninsured motorists or underinsured motorists law; 
however, this Exclusion shall not apply in any jurisdiction where it is contrary to law. In jurisdictions 
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where this Exclusion is contrary to law, this POLICY shall be deemed to be amended to provide the 
minimum amount of uninsured and/or underinsured motorists coverage required by law applicable to this 
POLICY.

(M) (1) for liability for such CLAIM(S) which arise from any circumstance if any INSURED has given notice 
of such circumstance under any policy or any discovery period thereof, which policy expired prior to 
or upon the inception of this POLICY; or

(2) where such CLAIM is one of a number of CLAIMS which result from a single OCCURRENCE if any 
of such multiple CLAIMS was made against the INSURED during any policy or any discovery period 
thereof, which policy expired prior to or upon the inception of this POLICY.

(N) for liability because of any OCCURRENCE prior to the RETROACTIVE DATE.

(O) for any liability of the INSURED directly or indirectly occasioned by, happening through or in 
consequence of war, invasion, acts of foreign enemies, hostilities (whether war be declared or not), civil 
war, rebellion, revolution, insurrection, military or usurped power or confiscation or nationalization or 
requisition or destruction of or damage to property by or under the order of any government or public or 
local authority; except this Exclusion shall not apply to any OCCURRENCES taking place in the United 
States of America, its territories, possessions, territorial sea or exclusive economic zone established by 
Presidential Proclamation No. 5030 dated March 10, 1983, or Canada.

(P) for liability resulting from the rendering or failure to render the following services by an INSURED:

(1) medical, surgical, dental, X-ray or nursing services or treatment, or the furnishing of food or 
beverages in connection therewith; or

(2) the furnishing or dispensing of drugs or medical, surgical or dental supplies or appliances.

This Exclusion, however, shall not apply to any liability arising out of MEDICAL MALPRACTICE 
INJURY.

IV. CONDITIONS

(A) Cross Liability
In the event of any CLAIM for damages for BODILY INJURY, PERSONAL INJURY or PROPERTY 
DAMAGE being made by an INSURED hereunder against any other INSURED hereunder, this POLICY 
shall cover such other INSURED against which the CLAIM is made in the same manner as if separate 
policies had been issued to each INSURED; provided, however, that no employee of one INSURED 
shall be construed to be an employee of any other INSURED, unless at the time of injury or death, there 
exists a relationship of master/servant between such employee and such other INSURED.

Nothing contained in the foregoing nor in any subsequent Endorsement either naming additional 
INSUREDS or adding more than one entity as a NAMED INSURED shall have the effect of increasing 
the COMPANY'S Limits of Liability beyond that stated in Item 5 of the Declarations.

(B) Non-Duplication of Limits

In order to avoid the duplication of the COMPANY'S Limit of Liability applying to any one 
OCCURRENCE: 

(1) in the event the COMPANY provides INDEMNITY or DEFENSE COSTS under this POLICY for an 
OCCURRENCE, the INSURED shall have no right to additional INDEMNITY or DEFENSE COSTS 
for such OCCURRENCE under any other policy issued by the COMPANY to the NAMED INSURED, 
and only this POLICY shall apply to such OCCURRENCE regardless of the number of other policies 
that otherwise could apply to such OCCURRENCE; and 

(2) in the event the COMPANY shall provide INDEMNITY or DEFENSE COSTS for an OCCURRENCE 
under any other policy issued by the COMPANY to the NAMED INSURED, the INSURED shall have 
no right to additional INDEMNITY or DEFENSE COSTS for such OCCURRENCE under this 
POLICY. 
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(C) Notice of Claim or Circumstances

As a condition precedent to rights under this POLICY, the INSURED shall as soon as practicable give 
the COMPANY: 

(1) written notice of any CLAIM estimated by the INSURED to involve ULTIMATE NET LOSS in excess 
of fifty percent (50%) of the UNDERLYING LIMITS shown in Item 6 of the Declarations, or 

(2) NOTICE OF CIRCUMSTANCES for any OCCURRENCE or circumstances likely to give rise to a 
CLAIM to which Condition (C)(1) would apply, 

and such information and cooperation as the COMPANY may reasonably require. Neither the 
Application for this POLICY or any Endorsement or for any renewals thereof nor any information 
contained therein shall constitute a notice of CLAIM or NOTICE OF CIRCUMSTANCES. 

(D) Warranty

The NAMED INSURED warrants and agrees as follows: 

(1) it has no knowledge at POLICY inception of any fact or circumstance not disclosed to the 
COMPANY in the Application for this POLICY which is likely to give rise to a CLAIM hereunder; and 

(2) that, based upon reasonable inquiry and to the best of its knowledge and belief: 

(a) all information provided to the COMPANY in the Application for this POLICY is true and correct; 
and 

(b) no material information has been withheld. 

(E) Cooperation and Settlements

When there is an OCCURRENCE which may involve this POLICY, the NAMED INSURED may, without 
prejudice as to liability, proceed immediately with settlements which in their aggregate do not exceed the 
UNDERLYING LIMITS. The NAMED INSURED shall advise the representatives of the COMPANY of 
any such settlements made. 

The INSURED shall cooperate with the underlying insurer(s), as required by the terms and conditions of 
the underlying policy or policies, and shall enforce any right of contribution or indemnity against any 
person or organization who may be liable to the INSURED because of BODILY INJURY, PROPERTY 
DAMAGE or PERSONAL INJURY with respect to which insurance is afforded under this POLICY or the 
underlying policy or policies. 

The COMPANY shall not be called upon to assume charge of the settlement or defense of any CLAIM 
made against the INSURED, but the COMPANY shall have the right and shall be given the opportunity to 
associate with the INSURED, or the INSURED'S underlying insurer(s), or both, in the defense and 
control of any CLAIM where the CLAIM involves or may involve the COMPANY, in which event the 
INSURED and the COMPANY shall cooperate in all things in the defense of such CLAIM. 

In the event that the COMPANY, in its sole discretion, chooses to exercise its rights pursuant to this 
Condition, no action taken by the COMPANY in the exercise of such rights shall serve to modify or 
expand, in any manner, the COMPANY'S liability or obligations under this POLICY beyond what the 
COMPANY'S liability or obligations would have been had it not exercised its rights under this Condition. 
Furthermore, in the event that one or more of the INSURED'S underlying insurers becomes insolvent or 
financially impaired or refuses to pay a claim or defend the INSURED, and the COMPANY exercises its 
rights under this Condition, such action by the COMPANY shall not serve to expand or modify in any way 
the COMPANY'S liability or obligations to the INSURED. The COMPANY'S liability and obligations to the 
INSURED shall continue as set forth in this POLICY and shall be without regard to the financial 
impairment or insolvency of an underlying insurer or the failure of an underlying insurer to pay any claim 
or defend the INSURED for any reason whatsoever. 

The INSURED and its underlying insurer(s) shall, at all times, use diligence and prudence in the 
investigation, settlement and defense of all demands, suits or other proceedings. 
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(F) Appeals

In the event that the INSURED or the INSURED'S underlying insurer(s) elects not to appeal a judgment 
in excess of the UNDERLYING LIMITS, the COMPANY may elect to conduct such appeal at its own cost 
and expense and shall be liable for the taxable court costs and disbursements and interest on judgments 
incidental thereto; provided, however, in no event shall the total liability of the COMPANY exceed its 
Limits of Liability as stated in Item 5 of the Declarations, plus the cost and expense of such appeal. 

(G) Bankruptcy or Insolvency

Bankruptcy or insolvency of the INSURED shall not relieve the COMPANY of any of its obligations 
hereunder. 

(H) Other Insurance

If other valid and collectible insurance with any other insurer, whether such insurance is issued before, 
concurrently with, or after the inception of this POLICY, is available to the INSURED covering a CLAIM 
also covered by this POLICY, other than insurance that is issued specifically as insurance in excess of 
the insurance afforded by this POLICY, this POLICY shall be in excess of and shall not contribute with 
such other insurance. Nothing herein shall be construed to make this POLICY subject to the terms of 
such other insurance. 

(I) Inspection and Audit

The COMPANY shall be permitted but not obligated to inspect the NAMED INSURED'S property and 
operations at any time. Neither the COMPANY'S right to make inspections nor the making thereof nor 
any report thereon shall constitute an undertaking, on behalf of or for the benefit of the NAMED 
INSURED or others to determine or warrant that such property or operations are safe or healthful, or are 
in compliance with any law, rule or regulation. 

The COMPANY may examine and audit the NAMED INSURED'S books and records at any time during 
the POLICY PERIOD and extensions thereof and within three years after the final termination of this 
POLICY, as far as such books and records relate to the subject matter of this insurance. 

(J) Subrogation

(1) The COMPANY shall have no right of recovery against any person or organization with respect to 
any OCCURRENCE to the extent that the INSURED has agreed with such person or organization 
before the OCCURRENCE to: 

(a) waive its right of recovery against such person or organization; or

(b) reimburse such person or organization for the cost attributable to such person's or organization's 
liability for any OCCURRENCE caused in whole or in part by such person or organization. 

(2) Inasmuch as this POLICY is excess insurance, the INSURED'S right of recovery against any person 
or organization cannot be exclusively subrogated to the COMPANY. It is, therefore, understood and 
agreed that in case of any payment hereunder, the COMPANY will act in concert with all other 
interests concerned, (including the INSURED'S) in the exercise of such rights of recovery. The 
apportioning of any amount which may be so recovered shall follow the principle that any interest 
(including the INSURED'S) which has paid an amount over and above any payment hereunder, shall 
first be reimbursed up to the amount paid by it; the COMPANY is then to be reimbursed out of any 
balance then remaining up to the amount paid hereunder; lastly, the interests (including the 
INSURED'S) of which this coverage is in excess are entitled to claim the residue, if any. Expenses 
necessary to the recovery of any such amounts shall be apportioned between the interests 
concerned (including the INSURED'S), in the proportion of their respective recoveries as finally 
settled. 
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(K) Changes and Assignment

The terms of this POLICY shall not be waived or changed, nor shall an assignment of interest under this 
POLICY be binding, except by an Endorsement to this POLICY issued by the COMPANY. 

(L) Maintenance of Underlying Limits

Any underlying insurance listed on the Underlying Limits Schedule shall be maintained in full force and 
effect, except for the exhaustion of any underlying aggregate limits of liability, during the currency of this 
POLICY. Failure of the NAMED INSURED to comply with the foregoing shall not invalidate this POLICY, 
but in the event of such failure or in the event that an underlying insurer fails to pay or becomes unable 
to pay because of financial impairment or insolvency or for any other reason, the COMPANY shall only 
be liable to the same extent as it would have been had the NAMED INSURED complied with this 
Condition. 

(M) Uncollectibility of Underlying Insurance

Notwithstanding any of the terms of this POLICY that might be construed otherwise, the insurance 
provided by this POLICY shall be excess over the stated maximum monetary limits of any underlying 
insurance listed on the Underlying Limits Schedule, whether collectible or not collectible for any reason 
including, but not limited to, uncollectibility (in whole or in part) because of the financial impairment or 
insolvency of an underlying insurer. The risk of uncollectibility (in whole or in part) of such underlying 
insurance, whether because of financial impairment or insolvency of an underlying insurer or for any 
other reason, is expressly retained by the INSURED and is not in any way or under any circumstances 
insured or assumed by the COMPANY. 

(N) Discovery Period

(1) (a) In the event the COMPANY cancels or refuses to renew this POLICY other than for 
non-payment of premium, fraud, material misrepresentation or a material change in the nature 
of the risk insured, the DISCOVERY PERIOD shall be unlimited. An offer by the COMPANY of 
renewal on terms or premiums different from those in effect during the POLICY PERIOD shall 
not constitute cancellation or refusal to renew this POLICY. 

(b) If, in renewing this POLICY, the COMPANY imposes a lower limit of liability than that in effect 
during the POLICY PERIOD as stated in Item 5A of the Declarations and the INSURED does 
renew at the maximum limit of liability offered by the COMPANY, then subject to the provisions 
of section (5) of this Condition (N), the DISCOVERY PERIOD shall be unlimited with respect to 
that portion of any CLAIM which is covered by this POLICY but which portion is not covered by 
the renewal policy because such renewal policy imposed a lower limit of liability than that in 
effect during the POLICY PERIOD. 

(2) In the event of renewal of this POLICY on terms different from those in effect during the POLICY 
PERIOD (other than a lower limit of liability imposed by the COMPANY, a change in the 
UNDERLYING LIMITS or the revision of this Condition (N)), or in the event the INSURED cancels or 
does not renew the POLICY, the DISCOVERY PERIOD shall be either (a) or (b) below: 

(a) twelve (12) months, starting with the end of the POLICY PERIOD; or

(b) thirty-six (36) months, starting with the end of the POLICY PERIOD, if the COMPANY issues a 
DISCOVERY PERIOD Endorsement. The COMPANY shall issue such Endorsement if the 
NAMED INSURED: 

(i) makes a written request for it which the COMPANY receives within sixty (60) days after the 
effective date of renewal, cancellation or non-renewal as applicable; and 

(ii) promptly pays the additional premium for the Endorsement. 

The additional premium for the DISCOVERY PERIOD Endorsement shall be as determined by 
the COMPANY but shall not exceed two hundred percent (200%) of the Premium stated in Item 
4 of the Declarations. Such additional premium shall be fully earned when the Endorsement 
takes effect. 
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(3) The DISCOVERY PERIOD shall not reinstate or increase the COMPANY'S Limits of Liability or 
extend the POLICY PERIOD and shall apply only with respect to OCCURRENCES during the 
COVERAGE PERIOD. 

(4) The DISCOVERY PERIOD shall not be cancellable by the COMPANY except for non-payment of 
premium where applicable or for fraud or material misrepresentation. 

(5) The DISCOVERY PERIOD shall not apply to any claim or any part of any claim which is covered by 
a subsequent insurance policy issued by the COMPANY or by any other insurer or would be covered 
but for the exhaustion of the applicable limit of liability of such subsequent insurance policy; except, 
however, that the DISCOVERY PERIOD shall apply to any claim which is covered by a subsequent 
insurance policy issued by the COMPANY where such DISCOVERY PERIOD arises under section 
(1) (b) of this Condition (N) because of the imposition of a lower limit of liability under such 
subsequent insurance policy; provided, however, that the maximum amount payable by the 
COMPANY under this POLICY for ULTIMATE NET LOSS with respect to any claim covered under 
such DISCOVERY PERIOD shall be the amount of the difference between the Limit of Liability under 
this POLICY and the lower limit of liability under the subsequent insurance policy issued by the 
COMPANY and shall apply excess of the applicable limit of liability of such subsequent insurance 
policy. 

(O) Currency

All amounts stated herein are expressed in United States Dollars and all amounts payable hereunder are 
payable in United States Dollars. 

(P) Sole Agent

The NAMED INSURED first named in Item 1 of the Declarations shall be deemed the sole agent of each 
INSURED hereunder for the purpose of issuing instructions for any alteration of this POLICY, making 
premium payments and adjustments, receipting payments of indemnity or receiving notices, including 
notice of cancellation from the COMPANY. 

(Q) Cancellation

This POLICY may be cancelled: 

(1) at any time by the NAMED INSURED by mailing written notice to the COMPANY stating when 
thereafter cancellation shall be effective; or 

(2) at any time by the COMPANY by mailing written notice to the NAMED INSURED stating when, not 
less than ninety (90) days from the date notice was mailed, cancellation shall be effective; except, in 
the event of cancellation for non-payment of premiums, such cancellation shall become effective ten 
(10) days after the notice was mailed. 

Proof of mailing of notice to the respective addresses in Items 7 and 8 of the Declarations shall be 
sufficient proof of notice and the POLICY PERIOD shall end on the effective date and hour of 
cancellation stated in the notice. Delivery of such notice either by the NAMED INSURED or the 
COMPANY shall be equivalent to mailing. 

In the event of cancellation by the INSURED, the premium retained by the COMPANY shall be 
calculated in accordance with the COMPANY'S short rate table which shall be made available to the 
INSURED upon request. In the event of cancellation by the COMPANY, the premium retained by the 
COMPANY shall be calculated on a pro-rata basis. 

The offer by the COMPANY of renewal on terms or premiums different from those in effect during the 
POLICY PERIOD shall not constitute cancellation or refusal to renew this POLICY. 

(R) Dispute Resolution and Service of Suit

Any controversy or dispute arising out of or relating to this POLICY, or the breach, termination or validity 
thereof, shall be resolved in accordance with the procedures specified in this Section IV.(R), which shall 
be the sole and exclusive procedures for the resolution of any such controversy or dispute.

(1) Negotiation. The INSURED and the COMPANY shall attempt in good faith to promptly resolve any 
controversy or dispute arising out of or relating to this POLICY by negotiations between executives 
who have authority to settle the controversy. Any party may give the other party written notice of any 
dispute not resolved in the normal course of business. Within fifteen (15) days the receiving party 
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shall submit to the other a written response. The notice and the response shall include: (a) a 
statement of each party’s position and a summary of arguments supporting that position; and (b) the 
name and title of the executive who will represent that party and of any other person who will 
accompany the executive. Within thirty (30) days after delivery of the disputing party’s notice, the 
executives of both parties shall meet at a mutually acceptable time and place, and thereafter as 
often as they reasonably deem necessary, to attempt to resolve the dispute. All reasonable 
requests for information made by one party to the other will be honored. If the matter has not been 
resolved within sixty (60) days of the disputing party’s notice, or if the parties fail to meet within thirty 
(30) days, either party may initiate mediation of the controversy or claim as provided hereinafter.

All negotiations pursuant to this clause will be kept confidential and shall be treated as compromise 
and settlement negotiations for purposes of the Federal Rules of Evidence and state rules of 
evidence.

(2) Mediation. If the dispute has not been resolved by negotiation as provided herein, the parties shall 
endeavor to settle the dispute by mediation under the last published Model Procedure for Mediation 
of Business Disputes of the International Institute for Conflict Prevention and Resolution (“CPR 
Institute”) or any successor. Unless otherwise agreed, the parties will select a neutral third party 
from the CPR Institute Panels of Distinguished Neutrals, with the assistance of the CPR Institute.

(3) Arbitration. Any controversy or dispute arising out of or relating to this POLICY, or the breach, 
termination or validity thereof, which has not been resolved by non-binding means as provided 
herein within ninety (90) days of the initiation of such procedure, shall be settled by binding 
arbitration in accordance with the last published CPR Institute Rules for Non-Administered 
Arbitration of Business Disputes (the “CPR Rules”) by three (3) independent and impartial 
arbitrators. The INSURED and the COMPANY each shall appoint one arbitrator; the third arbitrator, 
who shall serve as the chair of the arbitration panel, shall be appointed in accordance with the CPR 
Rules. If either the INSURED or the COMPANY has requested the other to participate in a 
non-binding procedure and the other has failed to participate, the requesting party may initiate 
arbitration before expiration of the above period. The arbitration shall be governed by the United 
States Arbitration Act, 9 U.S.C. §§ 1 et seq., and judgment upon the award rendered by the 
arbitrators may be entered by any court having jurisdiction thereof. The terms of this POLICY are to 
be construed in an evenhanded fashion as between the INSURED and the COMPANY in 
accordance with the laws of the jurisdiction in which the situation forming the basis for the 
controversy arose. Where the language of this POLICY is deemed to be ambiguous or otherwise 
unclear, the issue shall be resolved in a manner most consistent with the relevant terms of this 
POLICY without regard to authorship of the language and without any presumption or arbitrary 
interpretation or construction in favor of either the INSURED or the COMPANY. In reaching any 
decision, the arbitrators shall give due consideration for the customs and usages of the insurance 
industry. The arbitrators are not empowered to award damages in excess of compensatory 
damages and each party hereby irrevocably waives any such damages.

In the event of a judgment being entered against the COMPANY on an arbitration award, the 
COMPANY, at the request of the NAMED INSURED, shall submit to the jurisdiction of any court of 
competent jurisdiction within the United States of America, and shall comply with all requirements 
necessary to give such court jurisdiction and all matters relating to such judgment and its 
enforcement shall be determined in accordance with the law and practice of such court.

(4) Service of Suit. Service of process in such suit or any other suit instituted against the COMPANY 
under this POLICY may be made upon AEGIS Insurance Services, Inc., 1 Meadowlands Plaza, East 
Rutherford, NJ 07073. The COMPANY will abide by the final decision of the court in such suit or of 
any appellate court in the event of any appeal. AEGIS Insurance Services, Inc. is authorized and 
directed to accept service of process on behalf of the COMPANY in any such suit and, upon the 
NAMED INSURED’S request, to give a written undertaking to the NAMED INSURED that they will 
enter a general appearance upon the COMPANY’S behalf in the event such suit is instituted.  
Nothing in this clause constitutes or should be understood to constitute a waiver of the COMPANY’S 
right to commence an action in any court of competent jurisdiction in the United States, to remove an 
action to a United States District Court, or to seek to transfer a case to another court as permitted by 
the laws of the United States or of any state in the United States.
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(S) Severability

In the event that any provision of this POLICY shall be declared or deemed to be invalid or 
unenforceable under any applicable law, such invalidity or unenforceability shall not affect the validity or 
enforceability of the remaining portion of this POLICY. 

(T) Non-Assessability

The NAMED INSURED (and, accordingly, any INSURED for which it acts as agent) shall only be liable 
under this POLICY for the premium stated in Item 4 of the Declarations. No INSURED shall be subject to 
any contingent liability or be required to pay any dues or assessments in addition to the premium 
described above.

IN WITNESS WHEREOF, Associated Electric & Gas Insurance Services Limited has caused this POLICY to be 
signed by its President and Chief Executive Officer at Hamilton, Bermuda, but this POLICY shall not be binding 
upon the COMPANY unless countersigned hereunder by a duty authorized representative of the COMPANY.

Owen Ryan, President
and Chief Executive Officer
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ASSOCIATED ELECTRIC & GAS INSURANCE SERVICES LIMITED

UNDERLYING LIMITS SCHEDULE

Page 1 of 1
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This schedule is attached to and forms a part of Item 6 of the Declarations of POLICY No. XL5055806P and lists all
underlying insurance or self-insured retentions maintained by the NAMED INSURED effective this 31st day of
December, 2016 at 12:01 A.M. Local Time at the address of the NAMED INSURED.

SCHEDULE NO.  1

Insured or Uninsured

$ 2,000,000 any one OCCURRENCE - General Liability

$ 2,000,000 any one OCCURRENCE - Pollution Liability

$ 2,000,000 any one OCCURRENCE - Automobile Liability

$ 2,000,000 any one OCCURRENCE - Emergency Assistance Agreement

$ 2,000,000 any one OCCURRENCE - Standards Board Activity

$ 2,000,000 any one OCCURRENCE - Community Service Activity

$ 2,000,000 any one OCCURRENCE - Watercraft Liability

$ 5,000,000 any one OCCURRENCE - Non-Owned Aircraft Liability (Manned)

$ 500,000 any one OCCURRENCE - Jones Act

$ 500,000 any one OCCURRENCE - Incidental Medical Malpractice Injury

$ 500,000 any one OCCURRENCE - Care, Custody & Control

$ 500,000 any one OCCURRENCE - Employer’s Liability

$ 500,000 any one OCCURRENCE - Federal Employer’s Liability Act

$ 2,000,000 any one OCCURRENCE - Safe Berth Liability

$ 1,000,000 any one OCCURRENCE - Owned Aircraft Liability (Unmanned) 
 

    

 
_____________________________________________________________________________________

Signature of Authorized Representative

100-E8300 (07/2011)
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ASSOCIATED ELECTRIC & GAS INSURANCE SERVICES LIMITED

OFAC EXCLUSION

100-E8438 (01/2015)

Endorsement No. 1 Effective date of Endorsement December 31, 2016

Attached to and forming part of POLICY No. XL5055806P 

NAMED INSURED South Carolina Public Service Authority (Santee Cooper)

It is understood and agreed that this POLICY is hereby amended as indicated. All other terms and conditions of
this POLICY remain unchanged.

Page 1 of 1

Print Date:  01/12/2017 14:14:43

 
_____________________________________________________________________________________

Signature of Authorized Representative

This POLICY shall not apply and the COMPANY shall not be liable to make any payment for ULTIMATE NET 
LOSS with respect to any CLAIM(S) made against any INSURED arising out of any:

a) conduct prohibited by any United States economic or trade sanctions, including, but not limited to 
sanctions, laws and regulations administered and enforced by the United States Treasury 
Department’s Office of Foreign Assets Control (“OFAC”) (collectively “Economic Sanctions”); or

b) coverage that violates any of these Economic Sanctions.

Further, in accordance with these Economic Sanctions, any such coverage in this POLICY that would violate these 
Economic Sanctions is void at POLICY inception. If this POLICY is determined by the COMPANY to be a blocked 
or frozen contract under these Economic Sanctions, no payments, including, but not limited to, claims, premium 
refunds, member related credits, will be made without authorization from OFAC.
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ASSOCIATED ELECTRIC & GAS INSURANCE SERVICES LIMITED

TELEPHONE CONSUMER PROTECTION ACT AND SIMILAR LAW EXCLUSION

100-E8449 (12/2016)

Endorsement No. 2 Effective date of Endorsement December 31, 2016

Attached to and forming part of POLICY No. XL5055806P 

NAMED INSURED South Carolina Public Service Authority (Santee Cooper)

It is understood and agreed that this POLICY is hereby amended as indicated. All other terms and conditions of
this POLICY remain unchanged.

Page 1 of 1

Print Date:  01/12/2017 14:14:43

This POLICY will not apply and the COMPANY will not be liable to make any payment for ULTIMATE NET LOSS
arising out of or attributable, directly or indirectly, to any actual or alleged violations of:

(1) the Telephone Consumer Protection Act, including any amendment of or addition to such law;

(2) the Controlling the Assault of Non-Solicited Pornography and Marketing Act of 2003, including any
amendment of or addition to such law;

(3) the Fair Credit Reporting Act and any amendment of or addition to such law, including the Fair and
Accurate Credit Transaction Act;

(4) any federal, state or foreign statute, law, ordinance or regulation that prohibits or limits sending,
transmitting, communicating or distributing material or information by any means whatsoever, including
but not limited to printed material, the internet, telephone, electronic mail, facsimile machine, computer
or other device whether wired or wireless; or

(5) any common law that prohibits or limits sending, transmitting, communicating or distributing material or
information by any means whatsoever, including but not limited to printed material, the internet,
telephone, electronic mail, facsimile machine, computer or other device whether wired or wireless.

 
_____________________________________________________________________________________

Signature of Authorized Representative
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ASSOCIATED ELECTRIC & GAS INSURANCE SERVICES LIMITED

NUCLEAR ENERGY LIABILITY EXCLUSION (BROAD FORM)

100-E8202 (07/2011)

Endorsement No. 3 Effective date of Endorsement December 31, 2016

Attached to and forming part of POLICY No. XL5055806P 

NAMED INSURED South Carolina Public Service Authority (Santee Cooper)

It is understood and agreed that this POLICY is hereby amended as indicated.  All other terms and conditions of 
this POLICY remain unchanged.

Page 1 of 2

Print Date:  01/12/2017 14:14:44

It is agreed that: 

I. This POLICY does not apply: 

(A) Under any Liability Coverage, to BODILY INJURY or PROPERTY DAMAGE:

(1) with respect to which an INSURED under this POLICY is also an insured under a nuclear energy liability 
policy issued by Nuclear Energy Liability Insurance Association, Mutual Atomic Energy Liability 
Underwriters, Nuclear Insurance Association of Canada or any of their successors, or would be an 
insured under any such policy but for its termination upon exhaustion of its limit of liability; or 

(2) resulting from the hazardous properties of nuclear material and with respect to which (a) any person 
or organization is required to maintain financial protection pursuant to the Atomic Energy Act of 1954, or 
any law amendatory thereof, or (b) the INSURED is, or had this POLICY not been issued would be, 
entitled to indemnity from the United States of America, or any agency thereof, under any agreement 
entered into by the United States of America, or any agency thereof, with any person or organization. 

(B) Under any Medical Payments Coverage, or under any Supplementary Payments provision relating to 
immediate medical or surgical relief, to expenses incurred with respect to BODILY INJURY resulting from 
the hazardous properties of nuclear material and arising out of the operation of a nuclear facility by any 
person or organization. 

(C) Under any Liability Coverage, to BODILY INJURY or PROPERTY DAMAGE resulting from the hazardous 
properties of nuclear material if: 

(1) the nuclear material (a) is at any nuclear facility owned by, or operated by or on behalf of an 
INSURED or (b) has been discharged or dispersed therefrom; 

(2) the nuclear material is contained in spent fuel or waste at any time possessed, handled, used, 
processed, sorted, transported or disposed of by or on behalf of an INSURED; or 

(3) the BODILY INJURY or PROPERTY DAMAGE arises out of the furnishing by an INSURED of services, 
materials, parts or equipment in connection with the planning, construction, maintenance, operation or 
use of any nuclear facility, but if such facility is located within the United States of America, its 
territories or possessions or Canada, this exclusion (3) applies only to PROPERTY DAMAGE to such 
nuclear facility and any property thereat. 

II. As used in this Endorsement:

"hazardous properties" include radioactive, toxic or explosive properties; 

''nuclear material" means source material, special nuclear material or byproduct material; 
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NUCLEAR ENERGY LIABILITY EXCLUSION (BROAD FORM)

Print Date:  01/12/2017 14:14:44

"source material", special nuclear material and byproduct material have the meanings given them in the 
Atomic Energy Act of 1954 or in any law amendatory thereof; 

"spent fuel" means any fuel element or fuel component, solid or liquid, which has been used or exposed to 
radiation in a nuclear reactor;

"waste" means any waste material (1) containing byproduct material other than the tailings or "wastes" 
produced by the extraction or concentration of uranium or thorium from any ore processed primarily for its 
source material content, and (2) resulting from the operation by any person or organization of any nuclear 
facility included under the first two paragraphs of the definition of nuclear facility; 

"nuclear facility" means: 

(a) any nuclear reactor;

(b) any equipment or device designed or used for (i) separating the isotopes of uranium or plutonium, (ii) 
processing or utilizing spent fuel, or (iii) handling, processing or packaging waste, 

(c) any equipment or device used for the processing, fabricating or alloying of special nuclear material if at 
any time the total amount of such material in the custody of the INSURED at the premises where such 
equipment or device is located consists of or contains more than 25 grams of plutonium or uranium 233 or 
any combination thereof, or more than 250 grams of uranium 235, or 

(d) any structure, basin, excavation, premises or place prepared or used for the storage or disposal of waste, 

and includes the site on which any of the foregoing is located, all operations conducted on such site and all 
premises used for such operations; 

"nuclear reactor" means any apparatus designed or used to sustain nuclear fission in a self-supporting chain 
reaction or to contain a critical mass of fissionable material; 

"PROPERTY DAMAGE" includes all forms of radioactive contamination of property.

_____________________________
Signature of Authorized Representative
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ASSOCIATED ELECTRIC & GAS INSURANCE SERVICES LIMITED

CARE, CUSTODY AND CONTROL ENDORSEMENT

100-E8203 (05/2014)

Endorsement No. 4 Effective date of Endorsement December 31, 2016

Attached to and forming part of POLICY No. XL5055806P 

NAMED INSURED South Carolina Public Service Authority (Santee Cooper)

It is understood and agreed that this POLICY is hereby amended as indicated.  All other terms and conditions of 
this POLICY remain unchanged.

Page 1 of 1

Print Date:  01/12/2017 14:14:44

 
_____________________________________________________________________________________

Signature of Authorized Representative

In consideration of the additional premium included in the POLICY Premium stated in Item 4 of the Declarations, it is 
understood and agreed that, notwithstanding anything contained in this POLICY, or any Endorsement thereto, to the 
contrary, except for section (3) of Exclusion (F) of this POLICY, this POLICY is hereby amended as follows: 

With respect to any CLAIM(S) arising from non-marine exposures only, Exclusion (B) of this POLICY is deleted and 
replaced as follows:

(B) for PROPERTY DAMAGE to:

(1) property owned by the INSURED;

(2) property leased by, rented to, occupied by, or in the care, custody or control of the INSURED for a 
period (including any extensions or renewals) of more than one hundred eighty (180) days; however, 
this Section (2) shall not apply with respect to a liability under a written sidetrack agreement. Also, this 
Section (2) shall not apply with respect to PROPERTY DAMAGE arising out of the use of an elevator 
(other than to the elevator) at premises owned by, rented to or in the care, custody or control of the 
NAMED INSURED.

(3) the INSURED'S PRODUCTS arising out of such products or any part of such products; or 

(4) work performed by or on behalf of the INSURED arising out of such work or any portion thereof, or out 
of materials, parts or equipment furnished in connection therewith. With respect to COMPLETED 
OPERATIONS LIABILITY, this Exclusion (B) (4) does not apply if the damaged work or the work out of 
which the damage arises was performed on behalf of the INSURED by a subcontractor.
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ASSOCIATED ELECTRIC & GAS INSURANCE SERVICES LIMITED

EMERGENCY ASSISTANCE AGREEMENT ENDORSEMENT

100-E8204 (07/2011)

Endorsement No. 5 Effective date of Endorsement December 31, 2016

Attached to and forming part of POLICY No. XL5055806P 

NAMED INSURED South Carolina Public Service Authority (Santee Cooper)

It is understood and agreed that this POLICY is hereby amended as indicated.  All other terms and conditions of 
this POLICY remain unchanged.

Page 1 of 1

Print Date:  01/12/2017 14:14:44

 
_____________________________________________________________________________________

Signature of Authorized Representative

For the purposes of this Endorsement, the term "EMERGENCY ASSISTANCE CONTRACT" shall mean a contract 
or agreement, expressed or implied, whereby one or more utility companies (a "responding company") agrees to 
provide emergency assistance to the NAMED INSURED in the form of personnel or equipment to aid in maintaining 
or restoring utility service when such service has been disrupted by acts of the elements, equipment malfunctions, 
accidents, sabotage or any other event where the responding company and the NAMED INSURED deem 
emergency assistance to be necessary or advisable. 

Section II., Definitions, (Z) "PROPERTY DAMAGE" is amended to include the following: 

The term "PROPERTY DAMAGE" shall also mean: (1) any increase in cost of workers' compensation or employers' 
liability insurance or self-insurance to a responding company where liability for such increased cost is assumed by 
the NAMED INSURED pursuant to an EMERGENCY ASSISTANCE CONTRACT; and (2) physical damage to or 
destruction of property owned by a responding company which occurs during an emergency assistance situation. 

Any damage to or loss of property owned or used by a responding company for which the NAMED INSURED has 
become liable under an EMERGENCY ASSISTANCE CONTRACT shall be deemed to have resulted from an 
OCCURRENCE and also deemed to be a liability assumed by the INSURED under CONTRACT and thus within the 
coverage provided by Section I., Insuring Agreement(A). 

Subject to the General Aggregate Limit set forth in Section I.(B)(2), the COMPANY'S Limit of Liability with respect to  
ULTIMATE NET LOSS for damages because of PROPERTY DAMAGE as provided by this Endorsement 
shall be $35,000,000 for any one OCCURRENCE. 
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ASSOCIATED ELECTRIC & GAS INSURANCE SERVICES LIMITED

EMPLOYMENT PRACTICES LIABILITY ENDORSEMENT

100-E8262 (05/2016)

Endorsement No. 6 Effective date of Endorsement December 31, 2016

Attached to and forming part of POLICY No. XL5055806P 

NAMED INSURED South Carolina Public Service Authority (Santee Cooper)

It is understood and agreed that this POLICY is hereby amended as indicated.  All other terms and conditions of 
this POLICY remain unchanged.

Page 1 of 4

Print Date:  01/12/2017 14:14:45

EXPLANATORY NOTE: This Endorsement modifies the POLICY by providing coverage for WRONGFUL 
EMPLOYMENT PRACTICES, subject to the limitations set forth below and in the POLICY of which this 
Endorsement forms a part. 

SUPPLEMENTAL DECLARATIONS

Item 1: Aggregate Limit of Liability: $N/A 

Item 2: Self-Insured Retention 
A. Self-Insured Retention Each Claimant: $N/A 
B. Self-Insured Retention Each OCCURRENCE: $N/A            

Item 3: Coinsurance Percentage: N/A

Item 4: Pending or Prior Date: N/A   

ENDORSEMENT

(A) The following paragraph is added to Definition (T), PERSONAL INJURY:  

The term "PERSONAL INJURY" shall also mean any injury (other than BODILY INJURY or PROPERTY 
DAMAGE) arising out of one or more WRONGFUL EMPLOYMENT PRACTICE(S) committed during the 
COVERAGE PERIOD. 

For purposes of this Endorsement only, PERSONAL INJURY shall include mental anguish, mental illness or 
emotional upset resulting from, attributable to or associated with a WRONGFUL EMPLOYMENT PRACTICE.  
The liability of the COMPANY for ULTIMATE NET LOSS because of actual or alleged PERSONAL INJURY in 
any way resulting from, attributable to or associated with a WRONGFUL EMPLOYMENT PRACTICE shall be 
subject to the terms and conditions of this Endorsement.

(B) The following Definitions apply to the coverage provided by this Endorsement:

(1) WRONGFUL EMPLOYMENT PRACTICE: The term "WRONGFUL EMPLOYMENT PRACTICE" shall 
mean:

(a) DISCRIMINATION,
(b) SEXUAL HARASSMENT;
(c) WRONGFUL TERMINATION/FAILURE TO PROMOTE; and
(d) EMPLOYMENT TORT.  
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100-E8262 (05/2016) Page 2 of 4

EMPLOYMENT PRACTICES LIABILITY ENDORSEMENT

Print Date:  01/12/2017 14:14:45

(2) DISCRIMINATION: The term "DISCRIMINATION" shall mean:

(a) the failure or refusal to hire or employ an applicant for employment;

(b) the failure to promote a current employee;

(c) the termination or demotion of a current employee; or

(d) treatment of an applicant for employment or current employee in a disparate manner from other 
similarly-situated applicants or employees in respect to a term, condition, benefit or privilege of 
employment

based on the applicant's or employee's race, color, creed, citizenship, national origin, religion, age, sex, 
disability or pregnancy, or in violation of any equivalent protection or rights which have been conferred on 
any group or individual protecting them against employment discrimination under federal, state or local law.  
DISCRIMINATION shall also include any retaliation by the employer or the employer's agent against an 
applicant or employee who complains of DISCRIMINATION as defined above. 

(3) SEXUAL HARASSMENT: The term "SEXUAL HARASSMENT" shall mean any sexual advances, requests 
for sexual favors, or any other verbal or physical conduct of a sexual nature,

(a) that is made or implied as a condition of employment;  

(b) that uses the submission to or rejection of such conduct as a basis for an employment decision 
affecting the individual who accepts or rejects such conduct; 

(c) that unreasonably interferes with an individual's work performance; or

(d) that creates an intimidating, hostile or offensive work environment.

(4) WRONGFUL TERMINATION/FAILURE TO PROMOTE: The term “WRONGFUL TERMINATION/    
FAILURE TO PROMOTE” shall mean the actual or constructive termination of employment, demotion, 
failure to employ or promote, deprivation of a career opportunity, or employment discipline or evaluation in a 
manner which violates any local, state or federal law, whether existing by statute or common law, or which 
breaches any implied contract to continue employment; provided that WRONGFUL 
TERMINATION/FAILURE TO PROMOTE shall not include termination, failure to employ or promote, 
deprivation of a career opportunity or employment discipline or evaluation which constitutes 
DISCRIMINATION or SEXUAL HARASSMENT.

(5) EMPLOYMENT TORT: The term "EMPLOYMENT TORT" shall mean the following to the extent such 
matters are not otherwise included within a WRONGFUL EMPLOYMENT PRACTICE: wrongful reference; 
employment-related misrepresentation; a publication or an utterance of an employment-related libel, slander 
or other defamatory or disparaging material; or employment-related invasion of privacy or infliction of 
emotional distress; employment-related retaliation for asserting a legal right; or negligent hiring, supervision, 
training or retention of an employee.

(6) CLAIM: The term "CLAIM" as used within this Endorsement shall mean:

(a) any demand, suit or arbitration proceeding by or on behalf of a past, present or prospective employee, 
volunteer or natural person independent contractor of the NAMED INSURED; or

(b) an administrative or regulatory proceeding by or with the Equal Employment Opportunity Commission or 
any similar state or local agency or authority

against any INSURED for damages arising out of a WRONGFUL EMPLOYMENT PRACTICE; provided 
"CLAIM" does not include any labor or grievance arbitration or proceeding pursuant to a collective 
bargaining agreement. 

Multiple demands or suits arising out of the same OCCURRENCE shall be deemed to be a single "CLAIM".

E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2019 O

ct 08 1:30 P
M

 - B
E

R
K

E
LE

Y
 - C

O
M

M
O

N
 P

LE
A

S
 - C

A
S

E
#2019C

P
0802493



100-E8262 (05/2016) Page 3 of 4

EMPLOYMENT PRACTICES LIABILITY ENDORSEMENT

Print Date:  01/12/2017 14:14:45

(7) INSURED: Solely for the purposes of determining coverage under this Endorsement, the term "INSURED" 
wherever it is used throughout the POLICY shall not include any person or organization described in Section 
II (L), INSURED, paragraph (2) or (5).

(C) In addition to the other Exclusions applicable to this POLICY and solely with respect to liability of any INSURED 
resulting from, attributable to or associated with a WRONGFUL EMPLOYMENT PRACTICE, the COMPANY 
shall not be liable under this POLICY to make any payment for ULTIMATE NET LOSS arising from any 
CLAIM(S) made against any INSURED:

(1) for any payment in connection with an employee benefit plan, any perquisite or fringe benefit, or any other 
payment to or for the benefit of an employee, other than salary or wages, which becomes due and arises 
out of an employment relationship or the equivalent value thereof, provided that this Exclusion shall not 
apply to that portion of the ULTIMATE NET LOSS which constitutes DEFENSE COSTS in Definition (BB) of 
this POLICY;

(2) for any actual or alleged violation of the responsibilities, obligations or duties imposed by the Employee 
Retirement Income Security Act of 1974 (ERISA), other than Sec. 510, the Consolidated Omnibus Budget 
Reconciliation Act of 1985 (COBRA), the Fair Labor Standards Act (except the Equal Pay Act of 1963, as 
amended), the National Labor Relations Act, the Worker Adjustment and Retraining Notification Act (WARN 
Act) or the Occupational Safety and Health Act (OSHA),including any amendments to and any rules or 
regulations promulgated under any of the foregoing, or provisions of any similar federal, state or local law.  
This exclusion shall not apply to any such violation based upon, arising from or in consequence of unlawful 
retaliation against an employee, prospective employee or former employee on account of said person's 
actual or attempted exercise of any right or privilege under any such law;

(3) for any obligation which the INSURED, or any carrier as his insurer, may be held liable under any workers' 
compensation law, including statutory occupational disease benefits and United States Longshoremen's 
and Harbor Workers' Act, unemployment compensation or disability benefits laws or under any other similar 
law, provided that this exclusion shall not apply to any unlawful retaliation against an employee, prospective 
employee or former employee on account of said person's actual or attempted exercise of any right or 
privilege under any such law; 

(4) for any relief other than monetary damages;

(5) where, at the Effective Date of this Endorsement, the general counsel, risk manager, director of human 
resources of the NAMED INSURED or the signer of the Application for the coverage afforded by this 
Endorsement had knowledge of a fact or circumstance which was reasonably likely to give rise to such 
CLAIM(S) arising from WRONGFUL EMPLOYMENT PRACTICE(S) and such fact or circumstance was not 
disclosed or was misrepresented in the Application for this Endorsement, except an Application for 
Renewal;

(6) based upon, arising from or in consequence of any pending or prior civil or criminal litigation or charge or 
complaint filed with an administrative agency against an INSURED as of the date listed in item (4) of the 
Supplemental Declarations to this Endorsement alleging WRONGFUL EMPLOYMENT PRACTICE(S);

(7) for the liability of any individual INSURED for any deliberately fraudulent, deliberately criminal or deliberately 
malicious act or omission of such INSURED if a final and non-appealable adjudication establishes such 
deliberate act or omission, provided that this Exclusion shall not apply to that portion of the ULTIMATE NET 
LOSS which constitutes DEFENSE COSTS in Definition (BB) of this POLICY;

(8) for salary, wages, benefits or any other cost or expense the INSURED shall incur or be required to pay as a 
result of the reinstatement of a claimant as an employee or the continued employment of such claimant, 
provided that this Exclusion shall not exclude coverage for any back-pay awarded in connection with a 
reinstatement;

(9) for damages arising from the breach of any express contract of employment or any express obligation to 
make payments in the event of termination of employment, except to the extent that the INSURED would 
have been liable in the absence of the contract or agreement;
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100-E8262 (05/2016) Page 4 of 4

EMPLOYMENT PRACTICES LIABILITY ENDORSEMENT

Print Date:  01/12/2017 14:14:45

(10) based upon, arising from, or in consequence of liability of others assumed by the INSURED under any 
written contract or agreement except to the extent that the INSURED would have been liable in the absence 
of the contract or agreement; or

(11) for damages arising from a CLAIM against any person or organization that is not a NAMED INSURED or 
any officer, director or employee of any organization that is not a NAMED INSURED.

(D) Solely with respect to coverage for WRONGFUL EMPLOYMENT PRACTICES under this Endorsement,           
Exclusions (H) and (K) are deleted in their entirety.

(E) As used in this POLICY, "BODILY INJURY" shall not include any injury which constitutes PERSONAL INJURY 
as defined in this Endorsement.

(F) Solely with respect to coverage under this Endorsement:

(1) Condition (C)(2) is amended so that the INSURED is permitted, but is not required, to give to the 
COMPANY a NOTICE OF CIRCUMSTANCE as otherwise described in Condition (C).

(2) The reference to “damages” in the definition of INDEMNITY in Definition (K) shall include liquidated 
damages awarded under the Age Discrimination in Employment Act or the Equal Pay Act.

(3) The insurability of punitive or liquidated damages under this POLICY shall be determined under the internal 
laws of any applicable jurisdiction most favorable to the INSURED, including without limitation the 
jurisdiction in which the INSURED, the COMPANY or the CLAIM is located or in which the WRONGFUL 
EMPLOYMENT PRACTICE occurred.

(G) The COMPANY shall be liable only for ULTIMATE NET LOSS because of damages for PERSONAL INJURY as 
defined in this Endorsement in excess of the Self-Insured Retention as stated in Item 2 of the Supplemental 
Declarations. The Self-Insured Retention applicable for each Claimant shall be the amount set forth in Item 
2(A) of the Supplemental Declarations to this Endorsement with respect to each OCCURRENCE, but not more 
than the amount set forth in Item 2(B) of the Supplemental Declarations to this Endorsement for all such 
Claimants with respect to each OCCURRENCE. As used in this Endorsement, "Claimant" shall mean each 
individual who asserts a CLAIM, or on whose behalf a CLAIM is asserted, whether individually or as a member 
of a group of named Claimants or class of Claimants.

(H) The maximum amount payable by the COMPANY in the aggregate for the POLICY PERIOD (including all 
DISCOVERY PERIODS) for all ULTIMATE NET LOSS because of damages for PERSONAL INJURY as 
defined in this Endorsement shall be the amount stated as the Aggregate Limit of Liability in the Supplementary 
Declarations of this Endorsement.

(I) With respect to all ULTIMATE NET LOSS because of damages for PERSONAL INJURY as defined in this 
Endorsement in excess of the applicable Self-Insured Retention, it is a condition of this insurance that the 
INSURED shall be uninsured and shall bear the risk of loss for that percentage of all such ULTIMATE NET 
LOSS stated as the Coinsurance Percentage in Item 3 of the Supplemental Declaration. The COMPANY shall 
be liable hereunder only for the remaining percentage of all such ULTIMATE NET LOSS, subject to the 
Aggregate Limit of Liability.

(J) This Endorsement is issued in reliance upon all statements made and the information furnished to the       
COMPANY by the Application for this Endorsement, which shall be considered incorporated herein and 
constituting part of this POLICY.

 
_____________________________________________________________________________________

Signature of Authorized Representative
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ASSOCIATED ELECTRIC & GAS INSURANCE SERVICES LIMITED

EMPLOYMENT PRACTICES LIABILITY EXCLUSION

100-E8264 (06/2006)

Endorsement No. 7 Effective date of Endorsement December 31, 2016

Attached to and forming part of POLICY No. XL5055806P 

NAMED INSURED South Carolina Public Service Authority (Santee Cooper)

It is understood and agreed that this POLICY is hereby amended as indicated.  All other terms and conditions of 
this POLICY remain unchanged.

Page 1 of 1

Print Date:  01/12/2017 14:14:45

 
_____________________________________________________________________________________

Signature of Authorized Representative

EXPLANATORY NOTE: This Endorsement modifies the POLICY (as amended by the Employment Practices 
Liability Endorsement) by excluding coverage for WRONGFUL EMPLOYMENT PRACTICES. 

ENDORSEMENT

(A) It is understood and agreed that the NAMED INSURED has declined to purchase the extension of coverage 
offered under the Employment Practices Liability Endorsement, which forms a part of the POLICY. Therefore, 
Paragraphs (A) and (C) through (I) of the Employment Practices Liability Endorsement are inapplicable to 
coverage afforded under the POLICY. However, the Definitions appearing in Paragraph (B) of the Employment 
Practices Liability Endorsement shall apply to the coverage under the POLICY, as amended by this 
Endorsement. These Definitions must be read carefully to understand the Exclusion set forth in Paragraph (B) 
below.

(B) The POLICY is amended by adding the following to Section III. Exclusions:

(Q) for liability resulting in any way from, attributable to or associated with a WRONGFUL EMPLOYMENT 
PRACTICE.

(C) This Endorsement shall apply notwithstanding anything to the contrary contained in this POLICY, the 
Employment Practices Liability Endorsement or any other endorsement.

AEGIS Insurance Services, Inc.
Authorized Representative of:
Associated Electric & Gas Insurance Services Limited
1 Meadowlands Plaza
East Rutherford, New Jersey 07073

Date:

Signature of Authorized Representative of the NAMED INSURED

Name, Title
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ASSOCIATED ELECTRIC & GAS INSURANCE SERVICES LIMITED

STANDARDS BOARD ACTIVITY ENDORSEMENT

100-E8233 (07/2011)

Endorsement No. 8 Effective date of Endorsement December 31, 2016

Attached to and forming part of POLICY No. XL5055806P 

NAMED INSURED South Carolina Public Service Authority (Santee Cooper)

It is understood and agreed that this POLICY is hereby amended as indicated.  All other terms and conditions of 
this POLICY remain unchanged.

Page 1 of 3

Print Date:  01/12/2017 14:14:45

EXPLANATORY NOTE: This Endorsement extends coverage to 
employees serving on STANDARDS BOARDS at the request of 
the NAMED INSURED in the manner and subject to the limitations 
set forth below and in the POLICY of which this Endorsement 
forms part.

STANDARDS BOARD Activity Aggregate Limit of Liability for the POLICY PERIOD: $35,000,000 subject to the 
General Aggregate Limit set forth in Section I.(B)(2) of the POLICY.

Definition (L) "INSURED" is amended to include as an INSURED any employee of the NAMED INSURED while 
acting within the scope of his duties for, or specific function on, a STANDARDS BOARD, service for or on which has 
been specifically requested or authorized by the NAMED INSURED and is performed without compensation other 
than reimbursement of expenses and nominal per diem allowances (honorariums), subject to the following 
provisions: 

(A) For the purposes of coverage for activities undertaken by an employee for or on a STANDARDS BOARD as 
provided in this Endorsement, Definition (T) PERSONAL INJURY shall be deleted in its entirety and replaced 
with the following: 

The term "PERSONAL INJURY" shall mean any injury (other than BODILY INJURY or PROPERTY DAMAGE) 
arising out of any actual or alleged neglect, error, misstatement, misleading statement or omission actually or 
allegedly caused, committed or attempted by an employee while acting within the scope of his duties for, or 
specific function on, a STANDARDS BOARD at the specific request or authorization of the NAMED INSURED.

(B) With respect to ULTIMATE NET LOSS for which such INSURED becomes liable for which the NAMED 
INSURED is not required or permitted by applicable common law, statutory law, its corporate Charter or Bylaws 
or other arrangement to indemnify such INSURED, the UNDERLYING LIMIT shall be zero and not as set forth 
in Item 6 of the Declarations to this POLICY. 

(C) The maximum amount payable by the COMPANY under this POLICY (including this Endorsement) in the 
aggregate for all ULTIMATE NET LOSS by reason of liability of any INSURED arising out of an employee's 
activities or duties for, or position on, a STANDARDS BOARD shall be the amount stated above in this 
Endorsement as the Aggregate Limit of Liability. 

(D) With respect to ULTIMATE NET LOSS by reason of any OCCURRENCE arising out of an employee's activities 
or duties for or position on, a STANDARDS BOARD: 

(1) if such OCCURRENCE results in liability being imposed upon one or more INSUREDS under this POLICY 
and also upon insureds under any other policy issued by the COMPANY to any person or organization; and

(2) the total of the ULTIMATE NET LOSS under this POLICY and the ultimate net loss under such other polices 
issued by the COMPANY equals or exceeds $35,000,000: 
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100-E8233 (07/2011) Page 2 of 3

STANDARDS BOARD ACTIVITY ENDORSEMENT

Print Date:  01/12/2017 14:14:45

the maximum amount payable by the COMPANY under this Endorsement and POLICY in the aggregate for all 
ULTIMATE NET LOSS resulting from such OCCURRENCE shall be the lesser of the Limit of Liability stated 
above in this Endorsement as the Standards Board Activity Aggregate Limit of Liability, and the product of: 

(a) the Limit of Liability stated above in this Endorsement as the Standards Board Activity Aggregate Limit of 
Liability divided by the total limits of liability per occurrence applicable to such OCCURRENCE under all 
policies issued by the COMPANY; and

(b) $35,000,000. 

If the amount paid under this POLICY with respect to such OCCURRENCE exceeds the INSURED'S 
proportionate share of the $35,000,000 as determined above, the INSURED shall refund such excess to the 
COMPANY promptly. 

(E) In addition to the other Exclusions applicable to this POLICY and solely with respect to liability of any INSURED 
arising out of an employee's activities or duties for, or position on, a STANDARDS BOARD at the specific 
request or authorization of the NAMED INSURED, this POLICY shall not apply and the COMPANY shall not be 
liable to make any payment for ULTIMATE NET LOSS with respect to any CLAIM(S) made against any 
INSURED for any liability of any INSURED based upon, arising out of or attributable to: 

(1) an employee, director or officer of the NAMED INSURED acting in the capacity of a director, officer or 
trustee of a STANDARDS BOARD. 

(2) BODILY INJURY or PROPERTY DAMAGE. 

(3) the violation of any responsibility, obligation or duty imposed upon fiduciaries by the Employee Retirement 
Income Security Act of 1974 or amendments thereto or by similar common or statutory law of the United 
States of America or any state or other jurisdiction therein. 

(4) (a) the rendering of advice with respect to; 

(b) the interpreting of; or

(c) the handling of records in connection with the enrollment, termination or cancellation of employees 
under any group life insurance, group accident or health insurance, pension plans, employee stock 
subscription plans, workers' compensation, unemployment insurance, social security, disability benefits 
and any other employee benefit programs.

(5) any failure or omission on the part of any INSURED to effect and maintain insurance(s).

(6) any CLAIM, if any other policy or policies also afford(s) coverage in whole or in part for such CLAIM(S); 
except, this exclusion shall not apply: 

(a) to the amount of ULTIMATE NET LOSS with respect to such CLAIM(S) which is in excess of the limit of 
liability of such other policy or policies and any applicable deductible or retention thereunder; or 

(b) with respect to coverage afforded such CLAIM(S) by any other policy or policies purchased or issued 
specifically as insurance underlying or in excess of the coverage afforded under this POLICY; 

provided always that nothing herein shall be construed to cause this POLICY to contribute with any other 
policy or policies or to make this POLICY subject to any of the terms of any other policy or policies. 

(7) any CLAIM by, on behalf of, in the right of, at the request of, or for the benefit of any INSURED, any security 
holder of any INSURED or any STANDARDS BOARD.

(8) any liability assumed by the INSURED under CONTRACT, which liability would otherwise not attach. 

(9) liability arising out of the failure to complete on time, or within a prescribed period of time any work product. 

(10) any actual, alleged or threatened discharge, dispersal, release or escape of any POLLUTANTS, into or 
upon any person, thing or place including land, atmosphere, any man-made structure and any above or 
below ground watercourse or body of water. 
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STANDARDS BOARD ACTIVITY ENDORSEMENT

Print Date:  01/12/2017 14:14:45

(11) any liability, if a judgment or other final adjudication adverse to the INSURED establishes that such liability: 

(a) was brought about or contributed to by the active and dishonest, fraudulent, criminal or malicious act or 
omission of such INSURED material to the cause of action so adjudicated; 

(b) arose out of the dilution, passing off or infringement of patent, copyright, trademark, service mark or 
trade name; or 

(c) arose out of activities in violation of antitrust or monopoly prohibitions, activities in restraint of trade, 
unfair methods of competition or deceptive acts and practices in trade and commerce, including, 
without limitation, the Sherman Act, the Clayton Act, the Robinson-Patman Act, the Federal Trade 
Commission Act, the Hart-Scott Rodino Antitrust Improvements Act and the similar or equivalent laws of 
the various states or other jurisdictions. 

(F) For the purposes of this Endorsement, the term STANDARDS BOARD means an organization, committee, 
board, task force or similar body, no part of the income or assets of which are distributable to its owners, 
stockholders or members and which is formed and operated to study, evaluate, recommend, set, formulate or 
promulgate standards relating to operations of the NAMED INSURED and not for the pecuniary profit or 
financial gain of its owners, stockholders or members. 

(G) In addition to the Conditions applicable to this POLICY with respect to this Endorsement, the following shall 
apply to the coverage provided by this Endorsement: 

(1) The acts, omissions or warranties of any INSURED shall not be imputed to any other INSURED with 
respect to the coverage applicable under this Endorsement. 

(2) If any INSURED is undertaking or has undertaken at the specific request or authorization of the NAMED 
INSURED any activity for or on a STANDARDS BOARD, the coverage afforded by this POLICY: 

(a) shall be specifically excess of any other indemnity or insurance available to such INSURED by reason 
of such activity; and 

(b) shall not be construed to extend to the STANDARDS BOARD in which the INSURED is undertaking or 
has undertaken any activity, nor to any other director, officer or employee of, or acting for, such entity. 

(3) Nothing in this Endorsement shall reinstate, increase or in any way expand the COMPANY'S Limits of 
Liability as set forth in Section l.(B) of this POLICY.

_____________________________
Signature of Authorized Representative
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ASSOCIATED ELECTRIC & GAS INSURANCE SERVICES LIMITED

COMMUNITY SERVICE ACTIVITY ENDORSEMENT

100-E8232 (07/2011)

Endorsement No. 9 Effective date of Endorsement December 31, 2016

Attached to and forming part of POLICY No. XL5055806P 

NAMED INSURED South Carolina Public Service Authority (Santee Cooper)

It is understood and agreed that this POLICY is hereby amended as indicated.  All other terms and conditions of 
this POLICY remain unchanged.

Page 1 of 2

Print Date:  01/12/2017 14:14:45

EXPLANATORY NOTE: This Endorsement extends coverage to 
employees performing certain community service activity at the 
request of the NAMED INSURED in the manner and subject to 
the limitations set forth below and in the POLICY of which this 
Endorsement forms part.

Definition (L) "INSURED" is amended to include as an INSURED any employee of the NAMED INSURED while 
acting within the scope of his duties for, or specific function at, a COMMUNITY SERVICE ORGANIZATION, service 
for or at which has been specifically requested by the NAMED INSURED and is performed without compensation 
other than reimbursement of expenses and nominal per diem allowances (honorariums), subject to the following 
provisions: 

(A) With respect to ULTIMATE NET LOSS for which such INSURED becomes liable and for which the NAMED 
INSURED is not required or permitted by applicable common law, statutory law, its corporate Charter or Bylaws 
or other arrangement to indemnify such INSURED, the UNDERLYING LIMIT shall be zero and not as set forth 
in Item 6 of the Declarations to this POLICY. 

(B) In addition to the other Exclusions applicable to this POLICY and solely with respect to liability of any INSURED 
arising out of an employee's activities or duties for, or function at, a COMMUNITY SERVICE ORGANIZATION 
at the specific request of the NAMED INSURED, this POLICY shall not apply and the COMPANY shall not be 
liable to make any payment for ULTIMATE NET LOSS with respect to any CLAIM(S) made against any 
INSURED for any liability of any INSURED based upon, arising out of or attributable to: 

(1) the rendering of or failure to render any service of a professional nature, including but not limited to the 
rendering of or failure to render: any medical, surgical, dental, x-ray or nursing service or treatment, 
including the furnishing of food or beverages in connection therewith; any service or treatment intended to 
be conducive to health; the furnishing or dispensing of drugs or medical, surgical or dental supplies or 
appliances; professional services by architects, engineers, surveyors, accountants, lawyers or insurance 
agents or brokers; or data processing services; and

(2) for liability based upon, arising out of or attributable to any actual, alleged or threatened discharge, 
dispersal, release or escape of any POLLUTANTS, into or upon any person, thing or place including land, 
atmosphere, any man-made structure and any above or below ground watercourse or body of water. 

(C) For the purposes of this Endorsement, the term "COMMUNITY SERVICE ORGANIZATION" means an 
organization, no part of the income or assets of which are distributable to its owners, stockholders or members 
and which is formed and operated to promote the welfare of a community and not for the pecuniary profit or 
financial gain of its owners, stockholders or members. 

E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2019 O

ct 08 1:30 P
M

 - B
E

R
K

E
LE

Y
 - C

O
M

M
O

N
 P

LE
A

S
 - C

A
S

E
#2019C

P
0802493



100-E8232 (07/2011) Page 2 of 2

COMMUNITY SERVICE ACTIVITY ENDORSEMENT

Print Date:  01/12/2017 14:14:45

(D) If any INSURED is undertaking or has undertaken at the specific request of the NAMED INSURED any activity 
for or at a COMMUNITY SERVICE ORGANIZATION, the coverage afforded by this POLICY: 

(1) shall be specifically excess of any other indemnity or insurance available to such INSURED by reason of 
such activity; and 

(2) shall not be construed to extend to the COMMUNITY SERVICE ORGANIZATION for or at which the 
INSURED is undertaking or has undertaken any activity, nor to any other director, officer or employee of, or 
acting for, such entity. 

(E) Nothing in this Endorsement shall reinstate, increase or in any way expand the COMPANY’S Limits of Liability 
as set forth in Section l.(B) of the POLICY.

_____________________________
Signature of Authorized Representative
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ASSOCIATED ELECTRIC & GAS INSURANCE SERVICES LIMITED

REVISED EXCLUSION (A) ENDORSEMENT

100-E8448 (05/2016)

Endorsement No. 10 Effective date of Endorsement December 31, 2016

Attached to and forming part of POLICY No. XL5055806P 

NAMED INSURED South Carolina Public Service Authority (Santee Cooper)

It is understood and agreed that this POLICY is hereby amended as indicated. All other terms and conditions of
this POLICY remain unchanged.

Page 1 of 1

Print Date:  01/12/2017 14:14:46

 
_____________________________________________________________________________________

Signature of Authorized Representative

Section III. EXCLUSIONS (A) of the POLICY is deleted and replaced by the following:

(A) for liability arising out of the ownership, maintenance, operation, use, loading or unloading of:

(1) any watercraft in excess of seventy-five (75) feet in length; or

(2) any manned or unmanned aircraft;

which is chartered, operated, hired, loaned, leased or rented by the INSURED for a period (including 
any extensions or renewals) of more than thirty (30) consecutive days, or which is owned by the 
INSURED.
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ASSOCIATED ELECTRIC & GAS INSURANCE SERVICES LIMITED

WATERCRAFT LIABILITY ENDORSEMENT

100-E8219 (01/1997)

Endorsement No. 11 Effective date of Endorsement December 31, 2016

Attached to and forming part of POLICY No. XL5055806P 

NAMED INSURED South Carolina Public Service Authority (Santee Cooper)

It is understood and agreed that this POLICY is hereby amended as indicated.  All other terms and conditions of 
this POLICY remain unchanged.

Page 1 of 1

Print Date:  01/12/2017 14:14:46

 
_____________________________________________________________________________________

Signature of Authorized Representative

In consideration of the additional premium included in the POLICY Premium stated in the Declarations, it is 
understood and agreed that, notwithstanding anything contained in this POLICY or any Endorsement thereto to the 
contrary, this POLICY is hereby amended as follows:

Exclusion (A) of this POLICY shall not apply to any watercraft over seventy-five (75) feet in length.
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ASSOCIATED ELECTRIC & GAS INSURANCE SERVICES LIMITED

OWNED AIRCRAFT LIABILITY ENDORSEMENT
(Unmanned Aircraft)

100-E8444 (09/2015)

Endorsement No. 12 Effective date of Endorsement December 31, 2016

Attached to and forming part of POLICY No. XL5055806P 

NAMED INSURED South Carolina Public Service Authority (Santee Cooper)

It is understood and agreed that this POLICY is hereby amended as indicated.  All other terms and conditions of 
this POLICY remain unchanged.

Page 1 of 1

Print Date:  01/12/2017 14:14:46

Exclusion (A) of this POLICY shall not apply to any owned unmanned aircraft.

Additional Premium: Included in Item 4 of the Declarations.      

 
_____________________________________________________________________________________

Signature of Authorized Representative
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ASSOCIATED ELECTRIC & GAS INSURANCE SERVICES LIMITED

NON-OWNED AIRCRAFT LIABILITY ENDORSEMENT
(Manned Aircraft)

100-E8445 (09/2015)

Endorsement No. 13 Effective date of Endorsement December 31, 2016

Attached to and forming part of POLICY No. XL5055806P 

NAMED INSURED South Carolina Public Service Authority (Santee Cooper)

It is understood and agreed that this POLICY is hereby amended as indicated.  All other terms and conditions of 
this POLICY remain unchanged.

Page 1 of 1

Print Date:  01/12/2017 14:14:47

Exclusion (A) of this POLICY shall not apply to any non-owned manned aircraft.

Additional Premium: Included in Item 4 of the Declarations.    

 
_____________________________________________________________________________________

Signature of Authorized Representative
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ASSOCIATED ELECTRIC & GAS INSURANCE SERVICES LIMITED

METHYL TERTIARY-BUTYL ETHER AND LEAD EXCLUSION

100-E8412 (07/2011)

Endorsement No. 14 Effective date of Endorsement December 31, 2016

Attached to and forming part of POLICY No. XL5055806P 

NAMED INSURED South Carolina Public Service Authority (Santee Cooper)

It is understood and agreed that this POLICY is hereby amended as indicated.  All other terms and conditions of 
this POLICY remain unchanged.

Page 1 of 1

Print Date:  01/12/2017 14:14:47

 
_____________________________________________________________________________________

Signature of Authorized Representative

Section III. Exclusions, of this POLICY is amended to include the following:

(R) for liability of any nature whatsoever based upon, arising out of or attributable to the actual or alleged     
delivery, manufacture, use, sale, mixing, removal, remediation, disturbance, discharge, dispersal, release, 
escape, seepage, migration, dissemination, distribution, storage, transportation, handling, presence, 
ingestion, inhalation or absorption of, or exposure to the following substances or any product containing 
the following substances:

(a) methyl tertiary-butyl ether (MTBE), or tertiary amyl methyl ether (TAME), or tertiary amyl ethyl ether 
(TAEE), or ethyl tertiary butyl ether (ETBE), or disopropyl ether (DIPE), or dimethyl ether (DME), or 
any other aliphatic ether, or tertiary butyl alcohol (TBA), or ethanol or methanol, or any other fuel 
oxygenate, or any other water soluble or miscible liquid, or its co-product, by-product, or intermediate 
product used or intended for use in gasoline or other petroleum products, whenever, wherever or 
however occurring; or

(b) lead in any form (whether solid, liquid or gas, or any combination thereof), whenever, wherever or 
however occurring.
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ASSOCIATED ELECTRIC & GAS INSURANCE SERVICES LIMITED

FAILURE TO SUPPLY EXCLUSION AMENDATORY ENDORSEMENT

100--A216 (04/2016)

Endorsement No. 15 Effective date of Endorsement December 31, 2016

Attached to and forming part of POLICY No. XL5055806P 

NAMED INSURED South Carolina Public Service Authority (Santee Cooper)

It is understood and agreed that this POLICY is hereby amended as indicated. All other terms and conditions of
this POLICY remain unchanged.

Page 1 of 1

Print Date:  01/12/2017 14:14:47

 
_____________________________________________________________________________________

Signature of Authorized Representative

Section lll., Exclusions, (D) is deleted in its entirety and replaced by the following:

(D) for any FAILURE TO SUPPLY LIABILITY, unless:

(1) Such failure is caused by an OCCURRENCE; and

(2) the combined capacity of the INSURED'S installed production facilities and contractual supply 
arrangements is equal to or greater than one hundred and ten percent (110%) of the electricity demand or 
one hundred percent (100%) of the gas or water demand (whichever demand is applicable) immediately 
preceding such failure, on the INSURED'S electric, gas or water system.

Notwithstanding subpart 2 above, this POLICY shall not apply and the COMPANY shall not be liable to make 
any payment for ULTIMATE NET LOSS with respect to any CLAIM(S) made against any INSURED with 
respect to FAILURE TO SUPPLY LIABILITY arising out of the INSURED'S failure to supply or provide an 
adequate supply of chilled water to meet demand.

E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2019 O

ct 08 1:30 P
M

 - B
E

R
K

E
LE

Y
 - C

O
M

M
O

N
 P

LE
A

S
 - C

A
S

E
#2019C

P
0802493



ASSOCIATED ELECTRIC & GAS INSURANCE SERVICES LIMITED

SAFE BERTH LIABILITY ENDORSEMENT

100-E8247 (04/2011)

Endorsement No. 16 Effective date of Endorsement December 31, 2016

Attached to and forming part of POLICY No. XL5055806P 

NAMED INSURED South Carolina Public Service Authority (Santee Cooper)

It is understood and agreed that this POLICY is hereby amended as indicated.  All other terms and conditions of 
this POLICY remain unchanged.

Page 1 of 2

Print Date:  01/12/2017 14:14:48

Section II., Definitions, (Z) PROPERTY DAMAGE, is amended by the addition of:

(3) SAFE BERTH LIABILITY.

Section II., Definitions, is amended by the addition of:    

SAFE BERTH LIABILITY: the term "SAFE BERTH LIABILITY" means any physical loss or damage to vessels, 
including demurrage resulting therefrom, arising out of the obligation of the INSURED as terminal operators to 
provide a safe berth for the loading and unloading of cargo on self-propelled vessels and/or non-propelled vessels 
at the INSURED'S docks at:      

BERKELEY COUNTY
1. Hatchery Landing
2. West Dike Landing
3. Richardson Landing
4. General Moultrie Landing
5. Thornley Forest Landing
6. Russellville Landing
7. Biggins Landing - Tail Race Canal
8. Wilson’s Landing 
9. Catfish Landing - boat ramp closed, but still used by public for swimming access
10. Wadboo Landing - maintained by Berkeley County
11. Fred Day (Duck Pond) - maintained by Berkeley County
12. White Point Landing - (Bonneau Beach) Closed       

CALHOUN COUNTY
1. Low Falls Landing
2. Calhoun Landing 

CLARENDON COUNTY
1. Borrow Pit Landing
2. Alex Harvin Landing
3. White Oak III Landing
4. Rowland Landing
5. John C. Land Event Center Landing
6. Taw Caw Landing
7. Hickory Top Landing (Primitive dirt landing for small john boats)
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100-E8247 (04/2011) Page 2 of 2

SAFE BERTH LIABILITY ENDORSEMENT

Print Date:  01/12/2017 14:14:48

ORANGEBURG COUNTY
1. Cathead Landing
2. Eutaw Springs Landing (little Cathead)
3. Indian Bluff Landing - maintained by Orangeburg County

SUMTER COUNTY
1. Rimini Landing (Packs)
2. Sparkleberry Landing (single ramp, primitive for small john boats)

Further, Section III., Exclusions, (A)(1), shall not apply to the SAFE BERTH LIABILITY, except this POLICY shall not 
apply and the COMPANY shall not be liable to make any payment for ULTIMATE NET LOSS with respect to any 
CLAIMS made against the INSURED for SAFE BERTH LIABILITY in any way arising out of:  

1. Any CLAIM with respect to BODILY INJURY or PERSONAL INJURY;

2. Any liability assumed under CONTRACT or otherwise in extension of the liability imposed upon the 
INSURED by law;

3. Any loss, damage and/or expense caused by strikers, locked-out workers and/or persons taking part in 
labor disturbances; or

4. Loss, damage or expense sustained by reason of capture, seizure, arrest, restraint or detainment, or the 
consequences thereof or of any attempt there at; or sustained in consequence of military, naval or air 
action by force of arms, including mines and torpedoes or other missiles or engines of war, whether of 
enemy or friendly origin; or sustained in consequence of placing the vessel in jeopardy as an act or 
measure of war taken in the actual process of a military engagement, including embarking or disembarking 
troops or material of war in the immediate zone of such equipment; 

It is further understood and agreed that any vessel coming at risk hereunder prior to expiration of this POLICY shall
be held covered automatically to the completion of its discharge, in the event the discharge has not been completed
as of the expiration of the POLICY.

                 

_____________________________
Signature of Authorized Representative
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ASSOCIATED ELECTRIC & GAS INSURANCE SERVICES LIMITED

PRIMARY INSURANCE ENDORSEMENT
(AMENDED CONDITION (H) OTHER INSURANCE)

100-E8432 (11/2011)

Endorsement No. 17 Effective date of Endorsement December 31, 2016

Attached to and forming part of POLICY No. XL5055806P 

NAMED INSURED South Carolina Public Service Authority (Santee Cooper)

It is understood and agreed that this POLICY is hereby amended as indicated.  All other terms and conditions of 
this POLICY remain unchanged.

Page 1 of 1

Print Date:  01/12/2017 14:14:48

 
_____________________________________________________________________________________

Signature of Authorized Representative

Section IV., Conditions, (H) Other Insurance is deleted in its entirety and replaced by the following:
(H) Other Insurance

If other valid and collectible insurance with any other insurer, whether such insurance is issued before, concurrent 
with, or after inception of this POLICY, is available to the INSURED covering a CLAIM also covered by this POLICY, 
other than insurance that is issued specifically as insurance in excess of the insurance afforded by this POLICY, this 
POLICY shall be in excess of and shall not contribute with such other insurance.
Provided, however, that if the NAMED INSURED has agreed in writing prior to an OCCURRENCE to provide 
insurance to any person or organization (and such person or organization otherwise qualifies as an INSURED under 
Definition (L)) and such writing requires the insurance provided by this POLICY to be primary, then the insurance 
provided by this POLICY shall be primary for such INSURED up to a limit of $1,000,000 or up to the amount 
required by such writing.
Nothing herein shall be construed to make this POLICY subject to the terms of other insurance.
Nothing in this Endorsement shall reinstate, increase or in any way expand the COMPANY’S Limits of Liability as 
set forth in Section l (B) of the POLICY.
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ASSOCIATED ELECTRIC & GAS INSURANCE SERVICES LIMITED

ADDITIONAL INSUREDS - BLANKET BASIS
(CERTIFICATE HOLDERS)

100-E8433 (11/2011)

Endorsement No. 18 Effective date of Endorsement December 31, 2016

Attached to and forming part of POLICY No. XL5055806P 

NAMED INSURED South Carolina Public Service Authority (Santee Cooper)

It is understood and agreed that this POLICY is hereby amended as indicated. All other terms and conditions of
this POLICY remain unchanged.

Page 1 of 1

Print Date:  01/12/2017 14:14:48

 
_____________________________________________________________________________________

Signature of Authorized Representative

Any person or organization to whom a Certificate of Insurance has been issued with respect to this POLICY is 
included as an additional INSURED under the POLICY, but only if and to the extent the NAMED INSURED has 
agreed in writing prior to an OCCURRENCE to provide insurance to such person or organization. The coverage 
afforded the additional INSURED is subject to the terms, exclusions and conditions of this POLICY, including the 
Limits of Liability, and is further limited to the amount required by the prior written agreement with the NAMED 
INSURED. 
Notwithstanding the foregoing, the following shall not be an additional INSURED under this POLICY:

(a) any organization acquired or formed by the NAMED INSURED after the inception of the POLICY 
PERIOD;

(b) where such other person or organization has assumed the liability of any other INSURED under   
contract; or

(c) where such other person or organization is engaged in a JOINT VENTURE with the NAMED INSURED 
in which the NAMED INSURED is not the operator or managing partner.
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ASSOCIATED ELECTRIC & GAS INSURANCE SERVICES LIMITED

AMENDED DEFINITION (M) INSURED'S PRODUCT ENDORSEMENT

100-E8450 (04/2016)

Endorsement No. 19 Effective date of Endorsement December 31, 2016

Attached to and forming part of POLICY No. XL5055806P 

NAMED INSURED South Carolina Public Service Authority (Santee Cooper)

It is understood and agreed that this POLICY is hereby amended as indicated. All other terms and conditions of
this POLICY remain unchanged.

Page 1 of 1

Print Date:  01/12/2017 14:14:48

Section ll., Definitions, (M) INSURED'S PRODUCTS is deleted in its entirety and replaced by the following:

(M) INSURED'S PRODUCTS: The term "INSURED'S PRODUCTS" shall mean goods or products, including any
container thereof (other than a vehicle or an INSURED'S water storage or water delivery system),
manufactured, sold, handled or distributed by an INSURED or by any other person trading under its name, but
"lNSURED'S PRODUCTS" shall not include:

(1) a vending machine or other property rented to or located for use of others but not sold; or

(2) gas, electricity or steam.

 
_____________________________________________________________________________________

Signature of Authorized Representative
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ASSOCIATED ELECTRIC & GAS INSURANCE SERVICES LIMITED

MEMBER WITH VOTING RIGHTS ENDORSEMENT

100-E8402 (07/2011)

Endorsement No. 20 Effective date of Endorsement December 31, 2016

Attached to and forming part of POLICY No. XL5055806P 

NAMED INSURED South Carolina Public Service Authority (Santee Cooper)

It is understood and agreed that this POLICY is hereby amended as indicated.  All other terms and conditions of 
this POLICY remain unchanged.

Page 1 of 1

Print Date:  01/12/2017 14:14:49

 
_____________________________________________________________________________________

Signature of Authorized Representative

This POLICY entitles the NAMED INSURED to be a member in the COMPANY, unless that membership is 
superseded, at any point in time, by membership in the COMPANY of a parent or affiliated company of the NAMED 
INSURED.

This POLICY also entitles the NAMED INSURED to a vote on any matter submitted to the members of the 
COMPANY unless that voting right is superseded, at any point in time, by the voting right of a parent or affiliated 
company of the NAMED INSURED.
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ASSOCIATED ELECTRIC & GAS INSURANCE SERVICES LIMITED

TERRORISM LIMITS ENDORSEMENT

100-E8409 (07/2015)

Endorsement No. 21 Effective date of Endorsement December 31, 2016

Attached to and forming part of POLICY No. XL5055806P 

NAMED INSURED South Carolina Public Service Authority (Santee Cooper)

It is understood and agreed that this POLICY is hereby amended as indicated. All other terms and conditions of
this POLICY remain unchanged.

Page 1 of 4

Print Date:  01/12/2017 14:14:49

THIS ENDORSEMENT LIMITS THE AMOUNT THAT YOU MAY RECOVER UNDER THIS POLICY FOR 
ULTIMATE NET LOSS ARISING OUT OF ACTS OF TERRORISM AND PROVIDES SPECIAL REPORTING AND 
PAYMENT PROCEDURES FOR LOSSES SUSTAINED BECAUSE OF SUCH ACTS.

AS A RESULT OF THIS ENDORSEMENT, YOUR COVERAGE MAY BE REDUCED BY PAYMENTS MADE 
UNDER OTHER POLICIES ISSUED TO YOU. YOUR COVERAGE ALSO MAY BE REDUCED BY PAYMENTS 
MADE UNDER POLICIES ISSUED TO PERSONS UNRELATED TO YOU BY THE COMPANY OR BY OTHER 
PROPERTY AND CASUALTY INSURERS.

SUPPLEMENTAL DECLARATIONS

Member Terrorism Aggregate Limit: The highest Limit of Liability each OCCURRENCE on a MEMBER 
POLICY

Shared Terrorism Aggregate Limit: $ 250,000,000

COVERAGE A. TERRORISM COVERAGE PURSUANT TO THE TERRORISM RISK INSURANCE ACT OF 
2002, AS AMENDED THE FEDERAL ACT

(A) The COMPANY will pay for "insured loss" resulting from an "act of terrorism" pursuant to the terms and 
conditions of this POLICY. Such payment will be subject to the Limits of Liability contained in this POLICY 
other than the Member Terrorism Aggregate Limit and Shared Terrorism Aggregate Limit, provided: (Each 
bolded term is defined by the Federal Act. Those definitions control the COMPANY's grant of coverage 
under this Endorsement.)

(1) The Member Terrorism Aggregate Limit shall be reduced by "insured loss" paid under all 
MEMBER POLICIES (as such term is defined in this Endorsement). The Member Terrorism 
Aggregate Limit is the amount set forth in the Supplemental Declaration above; and

(2) The Shared Terrorism Aggregate Limit shall be reduced by "insured loss" paid under all 
COVERED POLICIES (as such term is defined in this Endorsement) issued during the period 
January 1, 2002 and ending December 31, 2020 inclusive. The Shared Terrorism Aggregate Limit 
shall be the amount set forth in the Supplemental Declarations above.

(B) Should the Member Terrorism Aggregate Limit or the Shared Terrorism Aggregate Limit be completely 
reduced by "insured loss," the COMPANY will still be responsible for insuring additional "insured losses" 
pursuant to the terms and conditions of this POLICY (including all Limits of Liability other than the Member 
Terrorism Aggregate Limit and the Shared Terrorism Aggregate Limit). Pursuant to the terrorism coverage 
under Coverage B of this Endorsement, should the Member Terrorism Aggregate Limit or the Shared 
Terrorism Aggregate Limit be completely reduced by "insured loss" and/or TERRORISM LOSS (as such 
term is defined in Coverage B of this Endorsement), the COMPANY will still be responsible for insuring 
additional "insured losses" pursuant to the terms and conditions of this POLICY, but will no longer be 
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100-E8409 (07/2015) Page 2 of 4

TERRORISM LIMITS ENDORSEMENT

Print Date:  01/12/2017 14:14:49

responsible for insuring additional TERRORISM LOSSES pursuant to Coverage B of this Endorsement.

(C) Pursuant to the Federal Act, if the total "insured losses" of all property and casualty insurers reach $100 
billion during any applicable period, the COMPANY will not be liable under this POLICY for any portion of 
such losses that exceed such amount. Therefore, the amounts we pay to you pursuant to this Coverage A 
may be reduced. Because of this, the COMPANY may reserve its rights when making payments to you for 
"insured losses" and may require an undertaking from you to return to the COMPANY any overpayment. 

COVERAGE B. TERRORISM COVERAGE BEYOND THE SCOPE OF THE FEDERAL ACT

Subject to the coverage provided in Coverage A:

(A) The most that the COMPANY will pay for TERRORISM LOSS shall be limited to the Member Terrorism 
Aggregate Limit and the Shared Terrorism Aggregate Limit. These limits (1) apply independently, (2) are 
part of and not in addition to any other limits contained in this POLICY and (3) shall not be used to increase 
any other Limit(s) of Liability contained in this POLICY or any other insurance policy issued by the 
COMPANY.

(B) The Member Terrorism Aggregate Limit is the maximum amount that the COMPANY will pay in the 
aggregate for TERRORISM LOSS under all MEMBER POLICIES, regardless of the number of 
OCCURRENCES, WRONGFUL ACTS or ACT(S) OF TERRORISM or the number of insureds affected 
thereby.

(C) The Shared Terrorism Aggregate Limit is the maximum amount that the COMPANY will pay in the 
aggregate for TERRORISM LOSS under all COVERED POLICIES issued during the period commencing 
January 1, 2002 and ending December 31, 2020, inclusive, regardless of the number of OCCURRENCES, 
WRONGFUL ACTS or ACT(S) OF TERRORISM or the number of insureds affected thereby.

(D) Once the COMPANY has made payments under this POLICY or any other MEMBER POLICIES totaling the 
Member Terrorism Aggregate Limit, then the COMPANY shall have no obligation to make any additional 
payment for TERRORISM LOSS under this POLICY or any other MEMBER POLICY, even if this results in 
an insured under one policy receiving a greater proportion of total payments made by the COMPANY than 
another insured under the same or a different policy.

(E) If the COMPANY's total liability for TERRORISM LOSS under all COVERED POLICIES (without giving 
effect to the Shared Terrorism Aggregate Limit) exceeds the Shared Terrorism Aggregate Limit, then the 
COMPANY's liability for TERRORISM LOSS under this POLICY shall be limited to the Proportionate Share 
of the Shared Terrorism Aggregate Limit. The Proportionate Share shall mean the ratio determined by 
dividing:

(1) the COMPANY's total liability under this POLICY for TERRORISM LOSS (without giving effect to 
the Shared Terrorism Aggregate Limit) by

(2) the COMPANY's total liability under all COVERED POLICIES issued during the period commencing 
January 1, 2002 and ending December 31, 2020, inclusive, for all TERRORISM LOSS (without 
giving effect to the Shared Terrorism Aggregate Limit).

(F) The COMPANY reserves the right to delay payment of all or part of any amount claimed by an insured for 
TERRORISM LOSS until the limits applicable to such TERRORISM LOSS can be reasonably ascertained 
by the COMPANY.

(G) Any payment made by the COMPANY with respect to an ACT OF TERRORISM shall be subject to being 
refunded to the COMPANY until final determination by the COMPANY of the total TERRORISM LOSS of all 
insureds under COVERED POLICIES. The COMPANY may condition any payment of any TERRORISM 
LOSS upon receipt by the COMPANY of the written agreement of the insured receiving such payment (or 
on whose behalf such payment is made) to repay to the COMPANY any portion of such amount 
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TERRORISM LIMITS ENDORSEMENT
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subsequently determined by the COMPANY to be in excess of the limits hereunder.

(H) All CLAIMS arising out of or resulting from an ACT OF TERRORISM shall be deemed to have been made 
when the first written notice of a CLAIM or "NOTICE OF CIRCUMSTANCES" under a COVERED POLICY 
is given to the COMPANY for the ACT OF TERRORISM or a loss or potential loss arising out of an ACT OF 
TERRORISM, regardless of whether such written notice of a CLAIM or "NOTICE OF CIRCUMSTANCES" is 
made by the NAMED INSURED or any other party insured by the COMPANY.

(I) Upon receiving written notice of a CLAIM or "NOTICE OF CIRCUMSTANCES" under a COVERED POLICY 
that the COMPANY determines involves loss or potential loss arising out of an ACT OF TERRORISM, the 
COMPANY will send a notice to the NAMED INSURED first named in the Declarations stating that the 
COMPANY has received a written notice of CLAIM or "NOTICE OF CIRCUMSTANCES" arising out of an 
ACT OF TERRORISM. Not later than six months after the date of such notice to the COMPANY, any 
INSURED having or expecting to have a CLAIM for TERRORISM LOSS arising out of the ACT OF 
TERRORISM covered by the COMPANY's notice must submit to the COMPANY an estimate of all 
projected TERRORISM LOSS for which coverage is claimed or is expected to be claimed under this 
POLICY, including the basis for the projected amount of the loss. The INSURED shall promptly notify the 
COMPANY of any material change in the amount claimed or expected to be claimed.

(J) This POLICY covers only actual TERRORISM LOSS amounts reported to the COMPANY not later than 
three years after the date that the ACT OF TERRORISM giving rise to such TERRORISM LOSS is first 
known to have occurred or a reasonable estimate of TERRORISM LOSS reported to the COMPANY not 
later than three years after such date based on information and circumstances as of the time such estimate 
is reported. This paragraph shall not be construed to require the COMPANY to pay any loss in excess of 
actual TERRORISM LOSS.

(K) "TERRORISM LOSS" means direct or indirect loss, damage, liability, costs or expenses, including defense 
costs, occasioned by, happening through or as a direct or indirect consequence of any ACT OF 
TERRORISM regardless of any other cause or event contributing concurrently or in other sequence to the 
loss, damage, liability, costs or expenses and regardless of when such loss, damage, liability, costs or 
expenses become manifest or known. Any loss claimed due to the failure to take proper precautions to 
avert losses from an ACT OF TERRORISM or the failure to continue business after an ACT OF 
TERRORISM shall be considered to be occasioned by such ACT OF TERRORISM.

(L) "ACT OF TERRORISM" means the commission of a violent act, or an act dangerous to human life, tangible 
property, intangible property or infrastructure, or the threat of such act, that is reasonably believed to have 
been committed (a) for political, religious and/or ideological reasons; and (b) either (1) to intimidate, coerce 
or cause fear among the public or a section of the public, (2) to influence the policy of, or overthrow, a 
government by intimidation, fear or coercion, (3) to affect the conduct of a government or the public or a 
section of the public, (4) to disrupt any segment of a country's economy or (5) for any similar reason. An 
ACT OF TERRORISM shall also include any actions by, or on behalf of, a government or branch thereof 
(including, without limitation, the uniformed armed forces, militia, police, state security, national guard and 
anti-terrorism agencies) in deterring, responding to, combating or retaliating against terrorism or removing 
debris from a terrorist attack.

(M) "MEMBER POLICIES" means any and all Excess Liability, Fiduciary and Employee Benefit Liability, Punitive 
Damages and Excess Workers’ Compensation insurance policies issued by the COMPANY during the 
calendar year during which this POLICY was issued to any entity controlled by, controlling or under common 
control with the NAMED INSURED first named on the Declarations to this POLICY. MEMBER POLICIES 
include all endorsements to, extensions, renewals or replacements of any such policies.

(N) "COVERED POLICIES" means all insurance policies issued or reinsured by the COMPANY, including but 
not limited to all Excess Liability, Directors and Officers Liability, General Partner Liability, Public Officials 
Liability, Fiduciary and Employee Benefit Liability, Workers' Compensation, Excess Workers' 
Compensation, Professional Liability and Punitive Damages insurance policies and all endorsements to and 
extensions of such policies.
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(O) "WRONGFUL ACT," as used in this endorsement, has the meaning given to such term in any applicable 
COVERED POLICY.

(P) "OCCURRENCE," as used in this endorsement, has the meaning given to such term in any applicable 
COVERED POLICY.

For purposes of this Endorsement, an insurance policy shall be deemed to be issued during the calendar year if the 
first day of the "Policy Period" (as defined in each such policy) was during the calendar year. In the case of a policy 
covering multiple twelve-month periods, the policy shall be deemed to have been renewed on, and the first day of 
the "Policy Period" shall be deemed to be, the anniversary date of the policy.

The COMPANY has the right to modify this Endorsement, without consideration, if the Federal Act is not extended 
or renewed at expiration or if legislation is enacted by the Federal government of the United States that would, in 
any way, affect the coverage being provided by this Endorsement.

 
_____________________________________________________________________________________

Signature of Authorized Representative
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3000 Bayport Drive     Suite 550 

Tampa, Florida   33607-8418 

(813) 287-2117    Fax: (813) 874-2523 

 
 
 
 
 
 
 
THIS IS A FOLLOWING FORM EXCESS GENERAL LIABILITY “CLAIMS-FIRST-MADE” POLICY.  PLEASE 
READ THE ENTIRE POLICY AND THE UNDERLYING POLICY DESIGNATED IN ITEM 7 BELOW CAREFULLY. 

Declarations attached to and made part of Policy Number: 253612-16GL 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
THESE DECLARATIONS, TOGETHER WITH THE COMPLETED AND SIGNED APPLICATION AND THE POLICY FORM 
ATTACHED HERETO, CONSTITUTE THE INSURANCE POLICY.

Item 1     Member Insured: 

South Carolina Public Service Authority (Santee 
Cooper) 

One Riverwood Drive, POB 2946101 
Moncks Corner, SC  29461-2901 
 

FOLLOWING FORM 
EXCESS GENERAL LIABILITY INDEMNITY POLICY 

DECLARATIONS 

Item 2     Policy Period: 

From December 31, 2016 

until December 31, 2017 

Both days at 12:01A.M. Standard Time. 

Item 3     Limit of Liability: 

$25,000,000 per Occurrence subject to a $25,000,000 Annual Aggregate for all Occurrences.    

Item 4     Attachment Point: 

Underlying Limits plus per occurrence Limits of Liability both as stated in Underlying Policy(s) listed 
below, but in no event less than $35,000,000 per Occurrence. 

Item 5     Premium:  

$175,303.00 prepaid for the Policy Period.  

Item 8     Endorsements Attached at Policy Issuance: 

01, 02, 03                       

 

Item 7     Underlying Policy(s) Followed:  

AEGIS  Policy No: XL5055806P  

 

EIM 

Item 6     Retroactive Date:  

August 01, 2009 
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FOLLOWING FORM EXCESS  
GENERAL LIABILITY INDEMNITY POLICY 

 
 
 

Policy No:  253612-16GL 
 
 
THIS IS A FOLLOWING FORM EXCESS GENERAL LIABILITY “CLAIMS-FIRST-MADE" POLICY.  PLEASE 
READ THE ENTIRE POLICY AND THE UNDERLYING POLICY DESIGNATED IN ITEM 7 OF THE 
DECLARATIONS CAREFULLY. 

 

This Insurance Agreement (the "Policy") is made by and between the Member Insured and Energy 
Insurance Mutual Limited, a Barbadian mutual company with limited liability (the "Company"). 

The coverage afforded under this Policy is governed by the provisions in the Underlying Policies 
attached hereto except where the terms, covenants, exclusions, conditions and definitions contained 
herein are more specific.  If any provision in the Underlying Policies conflicts with or contradicts the 
provisions, the terms, covenants, exclusions, conditions and definitions contained herein, the Underlying 
Policies should read without reference to such provision and terms, covenants, exclusions, conditions and 
definitions this policy shall control.  In consideration of the mutual terms, covenants and conditions 
contained herein and in the Underlying Policies set forth in Item 7 of the Declarations and in reliance on 
the representations and warranties set forth herein, in the Underlying Policies and in the Application for 
Membership and Applications for Insurance, the parties hereto do hereby agree as follows: 

I. Indemnity Agreement 

The Company agrees, subject to the provisions hereof, to provide the Insureds with coverage during 
the Policy Period set forth in Item 2 of the Declarations in excess of the Attachment Point set forth in 
Item 4 of the Declarations and subject to the Limit of Liability set forth in Item 3 of the Declarations 
resulting from an Occurrence, taking place after the Retroactive Date stated in Item 6 of the 
Declarations and prior to the expiration of the Policy Period for which a Claim is first made against the 
Insured or a Notice of Circumstances is first given to the Company during the Policy Period or any 
Discovery Period, provided, however, that the Attachment Point, the Limit of Liability and the terms, 
conditions and exclusions of coverage shall be determined under the policy as in effect at the earlier 
of the date such Claim is first made or the date Notice of Circumstances which gives rise to such 
Claim is first given.  Such coverage shall apply in conformance with the warranties, terms, conditions, 
definitions and exclusions (except as regards those matters expressly set forth herein) contained in 
the Underlying Policy specified in Item 7 of the Declarations submitted to the Company and attached 
hereto. Unless otherwise agreed to in writing by the Company, coverage hereunder shall not be 
affected by (a) any difference between the form of the Underlying Policy attached hereto and the 
Underlying Policy actually in effect, or (b) any modification of the Underlying Policy, by endorsement 
or otherwise, subsequent to its submission to the Company. 

The term “Insured” as used herein, shall mean any person or organization insured under the 
Underlying Policy. 
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II. Limit of Liability 

(A) Subject to all the provisions hereof, the Company shall be liable only for that amount of damages 
resulting from an Occurrence which exceeds the Attachment Point stated in Item 4 of the 
Declarations and then only up to the Limit of Liability stated in Item 3 of the Declarations, subject 
to the Annual Aggregate for all Occurrences stated in Item 3 of the Declarations. 

(B) In the event that there are multiple Claims which arise out of the same Occurrence, even if such 
multiple Claims are made against different insureds, all such multiple Claims shall be deemed to 
be a single Claim arising out of a single Occurrence and shall be deemed to have been reported 
at the time that the first of such multiple Claims is made or the time Notice of Circumstances 
which give rise to such multiple Claims is first given, whichever is earlier. 

Notwithstanding anything contained in the foregoing to the contrary and provided that this Policy 
shall not constitute a renewal of a policy previously issued to the Insured by the Company, with 
respect to a Common Occurrence (as defined in (C) below) for which a Claim is first made or a 
Notice of Circumstances is first given prior to the inception date of this Policy by another insured 
under another policy issued by the Company, and such claim is not excluded hereunder, the 
claim shall be deemed to have been made or Notice of Circumstances given during the period of 
this Policy. 

(C) Any Occurrence for which Claims are made against an Insured under this Policy and another 
insured or other insureds under any other policy or policies issued by the Company shall be 
deemed to be a Common Occurrence.  In the event that the Company's total liability for damages 
with respect to a Common Occurrence under this Policy and under any other policy or policies 
issued by the Company exceeds $100,000,000 then the Company's liability for damages shall be 
limited to the Insured's Proportionate Share of the Limit of Liability set forth in Item 3 of the 
Declarations (which Limit of Liability shall be subject to the Annual Aggregate for all Occurrences 
set forth in Item 3 of the Declarations).  The Insured's Proportionate Share shall mean the ratio 
determined by dividing:  

(1) the Company's liability for the Common Occurrence to the Insured, which shall be determined 
by reference to the policy as in effect at the earlier of the date that the first Claim arising out 
of such Common Occurrence was made or the first Notice of Circumstances which gives rise 
to such Claim was given, whether by the Insured or an insured under another policy issued 
by the Company, and calculated as though the Occurrence was not a Common Occurrence, 
by 

(2) the Company's total liability to all insureds, including the Insured, which shall be determined 
by reference to the policies issued by the Company, including this Policy, as in effect at the 
earlier of the date that the first Claim arising out of such Common Occurrence was made or 
the first Notice of Circumstances which gives rise to such Claim was given, whether by the 
Insured or an insured under another policy issued by the Company, and calculated with 
respect to each such insured, as though the Occurrence was not a Common Occurrence. 

In the event that the Company's total liability for damages with respect to a Common Occurrence 
as calculated above is less than $100,000,000, then an amount equal to the difference between - 

(1) $100,000,000 or the Company's total liability for damages with respect to such Common 
Occurrence but for this subsection (C), whichever is lower, and  

(2) the Company's total liability for damages as calculated above 

shall be allocated among the insureds against which such Claim is made in proportion to the 
amount by which each such insured's damages were reduced pursuant to the above calculation. 
(The term "insured," as used in this paragraph, means any insured under any policy or policies 
issued by the Company, including any Insured hereunder.) 
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The Member Insured agrees that any payment made under this Policy with respect to a Common 
Occurrence shall be deemed to be provisional until the earlier of: 

(1) the determination by the Company's auditor of the total damages of all insureds as a result of 
such Common Occurrence; or 

(2) the date five years after the Company's auditor has determined that the reserves established 
for such Common Occurrence exceed the Limit of Liability specified in Item 3 of the 
Declarations. 

If the amount paid under this Policy with respect to such Common Occurrence exceeds the 
Insured's Proportionate Share of the amount stated in Item 3 of the Declarations, as determined 
above, the Member Insured shall refund such excess to the Company promptly. 

(D) The inclusion herein of more than one Insured shall not operate to increase the limit of the 
Company's Liability as stated in Item 3 of the Declarations. 

III. Definitions 

(A) The terms "Member Insured," "Underlying Policy," "Policy Period," "Attachment Point," "Limit of 
Liability," "Retroactive Date," shall have the meaning attributed to them on the Declarations. 

(B) The term "Occurrence" shall have the meaning attributed to it in the Underlying Policy. 

(C) The term "Claim" shall have the meaning attributed to it in the Underlying Policy. 

(D) The term "Notice of Circumstances" is defined in Article IV. Conditions (G) of this  Policy. 

(E) The term "Common Occurrence" shall only apply to losses arising from an Occurrence - 

(1) involving any joint venture, co-venture, joint lease, joint operating agreement or partnership; 
or 

(2) arising out of, directly or indirectly resulting from or in any way involving the calculation, 
comparison, differentiation, sequencing or processing of data involving the date change to 
the year 2000, or any other date change, including leap year calculations, by any computer 
system, hardware, program or software and/or any microchip, integrated circuit or similar 
device in computer equipment or non-computer equipment, whether the property of the 
insured or not; or 

(3) arising out of, directly or indirectly resulting from or in any way involving any change, 
alteration or modification involving the date change to the year 2000 or any other date 
change, including leap year calculations, to any such computer system, hardware, program 
or software or any microchip, integrated circuit or similar device in computer equipment or 
non-computer equipment, whether the property of the insured or not. 

(F) The term "Discovery Period" shall mean the period of time set forth in Article IV. Conditions (E) of 
this Policy. 

(G) The term "Annual Aggregate" set forth in Item 3 of the Declaration Page shall mean the Limit of 
Liability within the period of one year immediately following the inception of this Policy, or, any 
anniversary, or, if the time between inception or any anniversary and/or the termination of the 
Policy is less than one year, the lesser period. 

(H) The term "Application(s) for Insurance" shall mean the EIM Applications for Excess General 
Liability Application along with any underlying carriers applications for General Liability, 
Employment Practices Liability, Worker’s  Compensation, Professional Liability and any other 
application or supplemental applications for which coverage is requested under this Policy.  The 
term “Application(s)” shall mean Application for Membership, Application for Insurance or a 
combination of both terms. 
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IV. Conditions 

(A) Premium 

(1) The Member Insured agrees to pay to the Company, under the terms and conditions set forth 
herein, the premium specified in Item 5 of the Declarations. 

(2) The liability of the Member Insured shall be limited to the premium due to the  Company under 
the terms of this Policy. 

(B) Membership 

As a prerequisite for becoming a Member of the Company, an Application for Membership and 
Application for Insurance must be submitted by the Member Insured and accepted by the 
Company.  Such Applications are hereby incorporated into and made a part of this Policy. 

The Member Insured becomes a Member of the Company as part of obtaining insurance from the 
Company and as such is entitled to the privileges and benefits and by entering into this Policy 
agrees to be subject to, and to be bound by, the obligations and  duties of Membership.  These 
are more fully set forth in the Company’s Certificate of Incorporation and any amendments 
thereto and in the bylaws and any amendments thereto which are hereby incorporated into and 
made a part of this Policy.  In no event shall any amendment to the Company’s Certificate of 
Incorporation or the bylaws increase the amount of premium payable hereunder. 

The Member Insured is required to complete and submit all renewal Applications prior to the 
issuance of any policy by the Company subsequent to the Member Insured’s initial policy with the 
Company.   All such renewal Applications are hereby incorporated into and made part of this 
Policy. 

(C) Non-Duplication of Limit of Liability 

In order to avoid the duplication of the Company's Limit of Liability applying to any one 
Occurrence/Aggregate: 

(1) in the event the Company provides indemnity or defense costs, charges and  expenses under 
this Policy for a Claim, the Insured shall have no right to additional indemnity or defense 
costs, charges or expenses for such Claim under any other policy issued by the Company to 
the Insured, and only this Policy shall apply to such Claim regardless of the number of other 
policies that otherwise could apply to such Claim; and 

(2) in the event the Company shall provide indemnity or defense costs, charges and expenses 
for a claim under any other policy issued by the Company to the Insured, the Insured shall 
have no right to additional indemnity or defense costs, charges and expenses for such Claim 
under this Policy. 

(D) Warranty 

The Member Insured warrants and agrees as follows: 

(1) it has no knowledge at Policy Inception of any fact or circumstance not disclosed to the 
Company in the Application(s) for this Policy which is likely to give rise to a claim hereunder; 
and 

(2) that based upon reasonable inquiry and to the best of its knowledge and belief: 

(a) all information provided to the Company in the Application is true and correct; and 

(b) no material information has been withheld. 

(E) Discovery Period 

(1) The Company will provide a Discovery Period at the written request of the Member Insured 
which shall commence upon the expiration of the Policy Period if this Policy is not renewed 
pursuant to subsection (F)(1) of Article IV. hereof, or is cancelled pursuant to subsections 
(F)(2) or (F)(3) of Article IV. hereof. 
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The additional premium will vary according to the length of the Discovery Period selected.  A 
12-month Discovery Period is available for 100% of the annual premium.  Any additional 
Discovery Period is available for an amount to be determined by the Company. 

The right to this Discovery Period shall lapse unless written notice of such election, together 
with the payment of the additional premium due, is received by the Company within 30 days 
following the effective date of cancellation, termination, or nonrenewal. 

The Discovery Period, if applicable, shall extend coverage as is afforded by this Policy to 
apply to any Claim first made against the Insured during the Discovery Period selected, 
following immediately upon expiration of the Policy, but only with respect to an Occurrence 
which takes place subsequent to the Retroactive Date and prior to the expiration of the Policy 
Period.  A Claim first made during the Discovery Period will be deemed to have been made 
on the last day of the Policy Period.  The Discovery Period will not reinstate or increase the 
Limit of Liability or extend the Policy Period. 

(2) In the event renewal terms and conditions differ from those in effect during the Policy Period, 
the Member Insured shall have the right, upon payment of an additional premium to be 
determined by the Company but which shall not exceed 100% of the annual premium, to a 
Discovery Period which shall commence upon the expiration of the Policy Period and end 
exactly 12 months thereafter.  The Discovery Period shall apply only with respect to a Claim 
resulting from, or a Notice of Circumstances relating to, an Occurrence for which coverage is 
so restricted or excluded.  The right to this Discovery Period shall lapse unless written notice 
of such election, together with the payment of the additional premium due, is received by the 
Company within 30 days following the effective date of the renewal. 

The Discovery Period, if applicable, shall extend coverage as is afforded by this Policy to 
apply to any Claim first made against the Insured during the 12 month period following 
immediately upon expiration of the Policy, but only with respect to an Occurrence which takes 
place subsequent to the Retroactive Date and prior to the expiration of the Policy Period.  A 
claim first made during the Discovery Period will be deemed to have been made on the last 
day of the Policy Period.  The Discovery Period will not reinstate or increase the Limit of 
Liability or extend the Policy Period. 

(F) Cancellation 

(1) Either party may elect not to renew this Policy, provided that the Member Insured shall have 
been a Member Insured of the Company for at least two years prior to such non-renewal.  
The Company, but not the Member Insured, shall be required to provide prior written notice of 
its election not to renew.  Such notice shall be given to the Member Insured not less than 
sixty days prior to such non-renewal. 

(2) Notwithstanding subsection (1) above, the Member Insured may elect to cancel this Policy by 
mailing written notice to the Company stating when cancellation is to be effective. 

(3) This Policy may be canceled by the Company upon ninety (90) days prior written notice to the 
Insured in the event that the Insured breaches any provisions of this Policy, violates any 
provisions of the Company's Certificate of Incorporation or by-laws, or fails to meet the 
underwriting standards established by the Company. The insurance under this Policy shall 
end on the effective date and hour of cancellation stated in the notice. 

(4) In the event of cancellation for non-payment of premium, such cancellation shall become 
effective ten (10) days after notice was mailed. 
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(G) Notice of Circumstances 

During the Policy Period and any Discovery Period, the Insured shall, as soon as possible, give to 
the Company Notice of Circumstances of any Occurrence or circumstances which appear likely to 
give rise to a Claim against the Insured for an amount in excess of one-half of the amount listed 
as the Attachment Point in Item 4 of the Declarations.  The Insured shall supply any further 
information the Company requests in connection herewith. 

If after the giving of such Notice of Circumstances, suit, or other proceeding is instituted against 
the Insured to enforce the Claim resulting from such circumstances, the Insured shall give Notice 
of Claim to the Company in accordance with Article IV. Conditions, Section (H) hereof. 

(H) Notice of Claim 

As a condition precedent to any rights under this Policy, the Insured shall give a written notice of 
Claim to the Company of any Claim against the Insured for an amount in excess of one-half of the 
amount listed as the Attachment Point in Item 4 of the Declarations.  Such notice of Claim shall 
be given as soon as practicable. 

(I) Governing Law and Interpretation 

In view of the diverse locations of the parties purchasing insurance from the Company and the 
desirability of unified regulation, the parties agree that the Policy shall be construed and enforced 
in accordance with and governed by the internal law of  the State of New York, except insofar as 
such law may prohibit payment in respect of punitive damages hereunder. 

(J) Dispute Resolution 

The Company and the Member Insured mutually acknowledge that the form, terms, and 
conditions of the Policy have been formulated by representatives of the participating members in 
order to provide insurance coverage which is vital to all participants. 

It was desired to have the Company serve as a financially stable and reliable entity, responsive to 
the coverage needs of its participants, and providing coverage fairly and equitably as to each 
insured, but taking equally into account fairness and equity as to all insureds as a group. 

While every effort has been made to define with clarity and precision the scope of coverage, the 
Company and the Member Insured mutually acknowledge that situations may arise where the 
availability of coverage for a Claim under the Policy is disputed. 

In light of the foregoing, the Company and the Member Insured agree that: 

(1) the following principles shall govern the interpretation of the Policy: 

(a) Even-handedness and fairness to both parties; 

(b) The intentions of the parties, including any extrinsic evidence of intent; 

(c) The practice of the parties in interpreting and applying the Policy; 

(d) The cooperative rather than adversarial relationship between the parties; 

(e) No recourse to rules of construction which apply specifically to the interpretation of policy 
language in contracts of insurance but not to contractual language in general; and 

(f) The maintenance of the Company's solvency in light of its limited resources. 

(2) (a) In the event of any dispute between the Insured and the Company as to any matters 
arising out of or relating to any provision of this Policy, the parties shall attempt to resolve 
the dispute by use of a mini-trial.  The disputing party shall give the other party written 
notice of its intent to proceed with a mini-trial.  This notice shall include a summary of the 
dispute and may include the evidence and arguments underlying the dispute. 

(b) The mini-trial shall be conducted not more than 120 days after the disputing party's 
transmission of notice of the dispute and shall last not more than three (3) business days.  
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The mini-trial shall proceed before a panel composed of a senior executive officer from 
each party with authority to settle the dispute and one neutral advisor, unless both parties 
agree to proceed without a neutral advisor.  In the event a neutral advisor is required, he 
shall be selected in accordance with paragraph (c) below.  The parties may also have 
present at the mini-trial their counsel, technical experts (in-house or retained) and fact 
witnesses.  The mini-trial shall be conducted in the City of New York. 

(c) In the event a neutral advisor is required, the parties shall exchange names of potential 
advisors and select from this pool a mutually acceptable candidate.  If the parties cannot 
agree on the selection of a neutral advisor, the president of the Center for Public 
Resources or his designee shall select a neutral advisor from the Judicial Panel of the 
Center for Public Resources. 

(d) The neutral advisor is not to mediate or effect a compromise of the dispute. The neutral 
advisor is to issue a nonbinding opinion to the parties on any issue or issues requested 
by either party.  Either party may also request a nonbinding opinion addressing the merits 
of any claim and assessing which party is likely to prevail on such claim, so that the 
parties can determine whether and on what basis the dispute may be resolved without 
resort to arbitration.  The neutral advisor's opinion shall be issued thirty (30) days after 
the conclusion of the mini-trial if an opinion has been requested and the parties are 
unable to resolve the dispute after the conclusion of the mini-trial. 

(e) The parties shall promptly agree on the ground rules which will govern the conduct of the 
parties before, during and after the mini-trial.  These ground rules shall include: (i) a 
schedule for the exchange of documents and short narrative statements summarizing 
each party's respective position on the dispute; (ii) if the parties mutually agree that 
discovery is necessary to prepare for the mini-trial, an expedited schedule for such 
discovery; and (iii) the format of the mini-trial.  The parties shall seek the advice and 
assistance of the neutral advisor, if one has been appointed, in order to resolve any 
disagreement which may arise regarding the ground rules of the mini-trial. 

(f) If the parties are unable to agree on the ground rules of the mini-trial, either party may 
make a demand in writing for arbitration upon the other party. 

(g) The senior executive officers who are on the mini-trial panel shall meet immediately after 
the conclusion of the mini-trial to attempt to resolve the dispute.  If they do not resolve the 
dispute within thirty (30) days of the conclusion of the mini-trial, the neutral advisor, if one 
has been appointed, will submit to the parties, if so requested, the nonbinding opinion 
referred to in paragraph (d) above.  Within ten (10) days after the receipt of such opinion, 
the senior executive officers shall meet at least one more time to attempt to resolve the 
dispute. 

(h) If the parties, in good faith, are unable to resolve the dispute after the meeting(s) of the 
parties' senior executive officers required in paragraph (g) above, either party may make 
a demand in writing for arbitration upon the other party.  The party submitting the demand 
for arbitration may not make the demand until ten (10) days after the last meeting of the 
senior executive officers. 

(i) The fees and expenses of the neutral advisor and the mini-trial shall be apportioned 
equally to each party.  However, in the event the dispute is not settled and instead 
proceeds to arbitration, these costs shall be assessed against the party who loses in 
arbitration or, in the event neither party is deemed wholly responsible for the claim or 
controversy, the costs shall be apportioned between the parties in relation to their 
responsibility. 

(3) Any claim or controversy between the Insured and the Company not settled in accordance 
with Section (2) above, shall be submitted to arbitration in New York City by three arbitrators 
at the request of either the Insured or the Company.  The Insured shall appoint one arbitrator 
and the Company another; the two so appointed shall select a third.  If the two arbitrators fail 
to agree on a third arbitrator for a period of sixty calendar days from the date of their first 
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attempt to select the third arbitrator, then on request of the Insured or the Company such 
third arbitrator shall be selected by the then President of the Association of the Bar of the City 
of New York. The Insured and the Company may by express agreement determine the 
arbitral procedures to be followed; in the event the parties do not agree, New York law, as 
provided above, shall govern all such matters of arbitral procedure. 

(4) To the extent that any claim or controversy between the Insured and the Company hereunder 
is not subject to arbitration for any reason whatsoever, the United States District Court for the 
Southern District of New York shall have exclusive jurisdiction thereof.  For such purpose the 
Insured agrees to accept, without objection to form or manner, service of process by 
registered mail directed to: 

Stephanie C. Vazquez 

Risk Analyst 

South Carolina Public Service Authority (Santee Cooper) 

One Riverwood Drive, POB 2946101 

Moncks Corner, SC   29461-2901 

For such purpose the Company agrees to accept without objection to form or manner, 
service of process by registered mail directed to:  Energy Insurance Mutual Limited, 3000 
Bayport Drive, Suite 550, Tampa, FL  33607-8412.  The foregoing consents to service of 
process are not intended to nor shall they be construed to extend to any claim, 
controversy, cause of action, or other matter other than as stated in this paragraph.  

 
 
IN WITNESS WHEREOF, the Company has caused this Policy to be executed and attested. 
 
Tampa, Florida ENERGY INSURANCE MUTUAL LIMITED  

 
Attest: 

 
Jill Towell 
February 13, 2017 
 

 
By: 

 
Jill Dominguez 
February 13, 2017 
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FOLLOWING FORM 
EXCESS GENERAL LIABILITY INDEMNITY POLICY 

 

Drop Down Over Specific and General Aggregates Endorsement 
 

 
ENDORSEMENT NO: 1 ATTACHING TO AND FORMING PART OF POLICY NO:  253612-16GL 

ISSUED TO: South Carolina Public Service Authority 
(Santee Cooper) 

EFFECTIVE DATE:  December 31, 2016 
At 12:01 A.M. Standard Time 

 
  
In consideration of $Included additional premium, it is hereby understood and agreed that:  

(A) Item 4 of the Declarations, Attachment Point, shall be reduced by claims paid against only the 
following specific aggregates:  

General Aggregate 

Above items are all as defined in underlying AEGIS Policy No: XL5055806P. 

Such reduction of the Attachment Point shall apply to each of the aforementioned specific 
aggregates separately for each Annual Aggregate period. 

It is further understood and agreed this Policy will not recognize erosion of the General Aggregate 
in the Underlying Policy due to the erosion of the Wild Fire Liability Aggregate as stated in the 
Underlying Policy. 

(B) It is further provided that Item 4, Attachment Point, shall never be reduced to less than the 
applicable Underlying Limits as set forth in Item 6 of AEGIS Policy No: XL5055806P or $2,000,000 
per occurrence whichever is greater. 

(C) It is further agreed that if any underlying insurance becomes unavailable or uncollectable to the 
insured due to bankruptcy or insolvency or liquidation of an underlying insurer, the insurance 
afforded by this Policy shall apply in the same manner as though such underlying insurance 
coverage and limits of liability had been in full effect, maintained, and collectable. 

 
ALL OTHER TERMS AND CONDITIONS REMAIN UNCHANGED. 
 
IN WITNESS WHEREOF, the Company has caused this Endorsement to be executed and attested. 
 
Tampa, Florida ENERGY INSURANCE MUTUAL LIMITED  

 
Attest: 

 
Jill Towell 
February 13, 2017 
 

 
By: 

 
Jill Dominguez 
February 13, 2017 
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FOLLOWING FORM 
EXCESS GENERAL LIABILITY INDEMNITY POLICY 

 

Policies Followed at Inception 
 

 
ENDORSEMENT NO: 2 ATTACHING TO AND FORMING PART OF POLICY NO:  253612-16GL 

ISSUED TO: South Carolina Public Service Authority 
(Santee Cooper) 

EFFECTIVE DATE:  December 31, 2016 
At 12:01 A.M. Standard Time 

 
It is hereby understood and agreed that this policy is providing following form coverage for the following 
Policy(s) and Endorsement(s).  

 INSURER POLICY #(‘s) ENDORSEMENT #(‘s) 

AEGIS XL5055806P 1, 2, 3, 4, 5, 6, 7, 8 (except 
restricting provision D), 9, 10, 11, 
12, 13, 14, 15, 16, 17 (however, 

EIM's minimum Attachment Point 
is $35,000,000)  and 19 

 

It is hereby understood and agreed that this policy is NOT providing following form coverage for the 
following Policy(s) and Endorsement(s). 

 INSURER POLICY #(‘s) ENDORSEMENT #(‘s) 

AEGIS XL5055806P 18, 20 and 21 

 

ALL OTHER TERMS AND CONDITIONS REMAIN UNCHANGED.  
 
IN WITNESS WHEREOF, the Company has caused this Endorsement to be executed and attested. 
 
Tampa, Florida ENERGY INSURANCE MUTUAL LIMITED  

 
Attest: 

 
Jill Towell 
February 13, 2017 
 

 
By: 

 
Jill Dominguez 
February 13, 2017 
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FOLLOWING FORM 
EXCESS GENERAL LIABILITY INDEMNITY POLICY 

 

Certified Acts of Terrorism Coverage 
Non-Certified Acts of Terrorism Coverage 

 
 
ENDORSEMENT NO: 3 ATTACHING TO AND FORMING PART OF POLICY NO:  253612-16GL 

ISSUED TO: South Carolina Public Service Authority 
(Santee Cooper) 

EFFECTIVE DATE:  December 31, 2016 
At 12:01 A.M. Standard Time 

 
 
This Endorsement provides coverage for certified acts of terrorism and non-certified acts of terrorism, as 
described herein: 

COVERAGE A:  Certified Acts of Terrorism 

COVERAGE PROVIDED BY THIS ENDORSEMENT FOR LOSSES CAUSED BY CERTIFIED ACTS OF 
TERRORISM (AS DEFINED BELOW) WOULD BE PARTIALLY REIMBURSED BY THE UNITED STATES 
GOVERNMENT UNDER A FORMULA ESTABLISHED BY FEDERAL LAW. UNDER THE FORMULA, THE UNITED 
STATES GOVERNMENT GENERALLY REIMBURSES 85% OF COVERED TERRORISM LOSSES EXCEEDING 
THE STATUTORILY ESTABLISHED DEDUCTIBLE PAID BY THE COMPANY. BEGINNING ON JANUARY 1, 2016, 
THE FEDERAL SHARE OF COMPENSATION WILL DECREASE BY 1 PERCENTAGE POINT PER CALENDAR 
YEAR UNTIL EQUAL TO 80%. THE ADDITIONAL PREMIUM CHARGED FOR THIS COVERAGE DOES NOT 
INCLUDE ANY CHARGES FOR THE PORTION OF LOSS COVERED BY THE UNITED STATES GOVERNMENT 
UNDER THE TERRORISM RISK INSURANCE PROGRAM REAUTHORIZATION ACT OF 2015 (THE "ACT"). 

THE ACT CONTAINS A $100 BILLION CAP THAT LIMITS THE UNITED STATES GOVERNMENT’S 
REIMBURSEMENT AS WELL AS INSURERS' LIABILITY FOR LOSSES RESULTING FROM CERTIFIED ACTS OF 
TERRORISM WHEN THE AMOUNT OF SUCH LOSSES EXCEEDS $100 BILLION IN ANY ONE CALENDAR 
YEAR. IF THE AGGREGATE INSURED LOSSES FOR ALL INSURERS EXCEED $100 BILLION, YOUR 
COVERAGE MAY BE REDUCED. 

In consideration of $4,869.00 additional premium it is hereby understood and agreed that coverage, subject to the 
limits of liability contained in this Policy, will be provided for a direct or indirect loss resulting from a 
certified "act of terrorism" as defined by Section 102 of the Act, as follows: 

: 

1) Act of Terrorism 

(A) Certification – The term “act of terrorism” means any act that is certified by the Secretary [of the 
Treasury (the “Secretary”)], in concurrence with the Secretary of Homeland Security, and the 
Attorney General of the United States - 

(1) to be an act of terrorism; 

(2) to be a violent act or an act that is dangerous to – 

(a) human life; 

(b) property; or 

(c) infrastructure 

(3) to have resulted in damage within the United States, or outside of the United States in the 
case of – 
(a) an air carrier or vessel described in paragraph (5)(B) [of the Act]; or 

(b) the premises of any United States mission; and 

(4) to have been committed by an individual or individuals, as part of an effort to coerce the 
civilian population of the United States or to influence the policy or affect the conduct of the 
United States Government by coercion. 
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(B) Limitation – No act shall be certified as an act of terrorism if – 

(1) The act is committed as part of the course of a war declared by the Congress, except that 
this clause shall not apply with respect to any coverage for workers’ compensation; or 

(2) property and casualty insurance losses resulting from the act, in the aggregate, do not 
exceed $5,000,000. 

(C) Determinations Final – Any certification of, or determination not to certify, an act as an act of 
terrorism under this paragraph shall be final, and shall not be subject to judicial review. 

 

COVERAGE B:  Non-Certified Acts of Terrorism 

Subject to the limits of liability contained in this Policy, it is hereby understood and agreed that coverage 
will be provided for a direct or indirect loss resulting from a “non-certified act of terrorism.” Defined as 
follows: 

(A) Involves any violent act or any act dangerous to human life or tangible or intangible property, 
and that causes damage to property or injury to persons or causes a threat thereof; and 

(B) Appears to be intended, in whole or in part, to: 

(a) Intimidate or coerce a civilian population; or 

(b) Disrupt any segment of a nation’s economy; or 

(c) Influence the policy of a government by intimidation or coercion; or 

(d) Affect the conduct of a government by mass destruction, assassination, kidnapping, 
or hostage-taking; or 

(e) Respond to government action or policy. 
 

Exclusion 

The Company will not pay for loss or damage caused directly or indirectly by an act of terrorism that does 
not qualify as either a certified act of terrorism or a non-certified act of terrorism, as defined in this 
Endorsement. 
 

Modification 

The Company has the right to modify this Endorsement, without consideration, if legislation is enacted by 
the Federal government of the United States, or regulations are promulgated thereunder, that would, in 
any way, affect the coverage being provided by this Endorsement. 
 
ALL OTHER TERMS AND CONDITIONS REMAIN UNCHANGED. 
 
IN WITNESS WHEREOF, the Company has caused this Endorsement to be executed and attested. 
 
Tampa, Florida ENERGY INSURANCE MUTUAL LIMITED  

 
Attest: 

 
Jill Towell 
February 13, 2017 
 

 
By: 

 
Jill Dominguez 
February 13, 2017 
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